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1 DEPARTMENT OP COMMERCE 

FEDERAL MARITIME BOARD 

Title 46— Shipping 
Chapter II— Federal Maritime Board 

Maritime Administration, Department of Commerce 

[General Order 76] 

Part 236— Steamship Conferences Using Contract/Non- 
Contract Kates 

Sec. 

236.1 Filing for cnrrent contract/non-contract rates. 

236.2 Filing for increases in differentials. 

236.3 Filing for initiation of contract/non-contract rates. 

236.4 Waiver of filing. 

236.5 Form of filing. 

236.6 Notice. 

Authority: §236.1 to 236.6 issued under sec. 204, 49 
Stat. 1987, as amended; 46 U. S. C. 1114. Interpret or apply 
sec. 15,39 Stat. 733 as amended; 46 U. S. C. 814. 

Whereas, the Federal Maritime Board published in the 
Federal Register on July 31, 1952 (17 F. E. 7020) a Notice 
of Proposed Rule of Procedure pertaining to the use of 
contract/non-contract rates by steamship conferences to 
become effective as of a date to be specified in such Rule if 
adopted by the Board; and 

Whereas, the Board granted interested parties an oppor¬ 
tunity to submit written statements and comments on said 
Rule within 30 days of the publication of said Notice, and 
thereafter at the request of interested parties extended the 
time therefor until September 19,1952; and 

Whereas, the Board granted interested parties, at their 
request, an opportunity to be heard at an oral argument 
before the Board on October 16,1952; and 

Whereas, after consideration of the written statements 
and comments submitted and oral argument as afore- 
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said, and in the light thereof, the Board has adopted the 
Rnle of Procedure hereinafter set forth; and 

2 Whereas, in view of the time and opportunity to 

be heard afforded all interested parties, and the 
necessity for prompt and uniform treatment of steamship 
conferences using contract/non-contract rates, the Board 
finds that it is in the public interest to make said Rule 
effective upon the publication thereof. 

Now, Therefore, It Is Hereby Ordered, that pursuant to 
Section 15 of the Shipping Act, 1916 (46 U. S. C. 814), 
Section 204 of the Merchant Marine Act, 1936, as amended 
(46 U. S. C. 1114), and Sections 3 and 4 of the Administra¬ 
tive Procedure Act (5 U. S. C. 1002, 1003), the following 
Rule of Procedure shall be effective as of the date of pub¬ 
lication in the Federal Register: 1 

§236.1 Filing for current contract/nor^contract rates. 
Steamship freight conferences having in effect contract/non¬ 
contract rates on the effective date of this Rule shall file 
with the Federal Maritime Board within 90 days after the 
effective date of this Rule a statement containing: 

(a) The date when contract/non-contract rates were 
first established by the conference; 

(b) The amount of the spread or differential between 
current contract/non-contract rates stated in terms 
of percentages or dollars and cents; 

(c) The reasons for the use of the current contract/non¬ 
contract rates in the particular trade involved, and 
the basis for the current spread or differential be¬ 
tween such rates; and 

(d) Copies of the form of all contracts pertaining to 
such current rates. 

§ 236.2 Filing for increases vn differentials. Steamship 
freight conferences now or hereafter having in effect con- 
tract/non-contract rates shall file with the Federal Maritime 

l The Role was published in the Federal Register issue of November 11, 1952 
(17 F. R. 10175) and became effective as of that date. This repablication is 
solely for purposes of codification. 
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Board at least 30 days prior to initiating any increase in 
the spread or differential between such rates, a statement 
containing: 

(a) The amonnt of increase in the spread or differential 
and the total proposed spread or differential in 
terms of percentages or dollars and cents; 

(b) The effective date; 

3 (c) The reasons for the increase in the spread or dif¬ 

ferential; and 

(d) Copies of the form of any changed contract pro¬ 
visions relating to such increase in spread or differ¬ 
ential. 

As nsed in this section, an “increase in the spread 
or differential** shall be deemed only to mean an in¬ 
crease in the percentage of a spread or differential 
between rates if snch spread or differential has been 
established in terms of percentages, or an increase in 
the dollars and cents amonnt of the spread or differen¬ 
tial if snch spread or differential has been established 
in terms of dollars and cents. 

§236.3 Filing for initiation of contract/non-contract 
rates. Steamship freight conferences proposing to establish 
contract/non-contract rates to become effective after the 
effective date of this Rnle shall file with the Federal Mari¬ 
time Board at least 30 days prior to the initiation of snch 
rates, a statement containing: 

(a) The amonnt of the spread or differential in terms 
of percentages or dollars and cents; 

(b) The effective date; 

(c) The reasons for the nse of contract/non-contract 
rates in the particular trade involved, and the 
basis for the spread or differential between snch 
rates; and 

(d) Copies of the form of all contracts pertaining there¬ 
to. 

Contract/non-contract rates for a commodity as to 
which snch rates have previously been in effect and dis- 
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continued shall not be deemed to be newly established 
contract/non-contract rates within the meaning of this 
section if such contract/non-contract rates are again 
made effective by the conference without increase in 
spread or differential and within 12 months after dis¬ 
continuance. 

§ 236.4 Waiver of filing. Upon a showing of good and 
sufficient cause, the time within which to file the foregoing 
statements may be shortened or extended, or such other 
action taken with respect thereto, as the Board may con¬ 
sider to be in the public interest and not detrimental to the 
commerce of the United States. 

§ 236.5 Form of filing. The information referred to in 
the above sections 236.1 to 236.4, inclusive, shall be sub¬ 
mitted to the Federal Maritime Board in the form of a 
verified original statement duly executed by an authorized 
official of the conference, together with 15 conformed copies 
thereof. Conferences complying with this Buie may from 
time to time amend or amplify statements submitted pur¬ 
suant thereto in a manner not inconsistent with prior com¬ 
pliance therewith. 

4 § 236.6 j Notice. All information filed pursuant to 

this Buie shall be available for inspection by inter¬ 
ested parties at the Begulation Office of the Board. A notice 
of the filing of the statement required under sections 236.2 
and 236.3 above will be published in the Federal Begister as 
soon as practicable. Except as may be otherwise provided 
in cases arising under section 236.4, interested parties shall 
have twenty (20) days after the date of such publication 
within which to submit written comments relating to the 
information filed with the Board pursuant to this Buie. 
Said comments may include a statement of position with 
respect to approval, disapproval or modification, together 
with a request for hearing, should such hearing be desired. 

By the Federal Maritime Board 

A. J. Williams, Secretary. 


Dated: November 10, 1952. 
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(Filed Dec. 24,1952) 

8 TO THE FEDERAL MARITIME BOARD 

Statement of Japan-Atlantic and Gnlf Freight Conference 

Filed Pursuant to Title 46, Chapter II, Subchapter B, Part 
236, Section 236.3 of the Code of Federal Regulations, 
Being Paragraph 3 of Federal Maritime Board General 
Order 76. 

The Japan-Atlantic and Gulf Freight Conference (herein¬ 
after referred to as the Conference), acting pursuant to 
Federal Maritime Board Agreement No. 3103, as amended, 
in the trade from Japan, Korea and Okinawa to United 
States Gulf ports and Atlantic Coast ports of North America 
(hereinafter referred to as the Conference Trade), proposes 
to establish contract/non-contract rates in the Conference 
Trade and files this Statement with the Federal Maritime 
Board, in compliance with the directions set forth in the 
regulatory provision mentioned and referred to in the above 
caption. 

This statement is based upon information obtained from 
official records in Japan, from the home office of the Con¬ 
ference in Tokyo, from the records of members of the Con¬ 
ference, and from information obtained in various Japanese 
cities by a representative of the Conference sent from the 
United States to Japan for the express purpose of ascer¬ 
taining the facts. 

9 A 

The Amount of the Spread or Differential 

The amount of the proposed spread or differential be¬ 
tween contract and non-contract rates is 9M>% of the con¬ 
tract rate applicable to the respective commodities and/or 
classes of commodities, for the transportation of which both 
contract and non-contract rates are made available in the 
Proposed Conference tariff, rounded off to the nearest quar¬ 
ter of a dollar. 



The Effective Date 


The effective date of the contract/non-contract rates shall 
be the thirtieth day, computed according to United States 
Eastern Standard Time, following the date of the filing of 
this statement with the Federal Maritime Board. 

C 

The Reasons foe the Use of Contract/Non-Contract 
Rates in the Conference Trade and the Basis for the 
Spread or Differential Between Such Rates 

1. The Reasons for the Use of Contract/Non-Contract 
Rates in the Conference Trade 

(a) General 

The reasons for the use of the contract/non-contract sys¬ 
tem in the Conference Trade flow from a number of factors, 
including the following: (i) the historical facts relative to 
the Conference and its predecessors; (ii) the stability of 
rates over long periods, which the Conference has 
10 been able to assure merchants engaged in exporting 
or importing in the Conference Trade; (iii) the in¬ 
creasing frequency and progressive improvement of the 
services rendered to the shippers by Conference members, 
due to competition among the members, notwithstanding 
uniformity of tariff rates, rules, and conditions; (iv) the 
rate of practices of non-Conference competitors of a type 
which has been repeatedly condemned by predecessors of 
this Board; (v) the disruption of Conference carryings 
caused thereby and the consequent imminent danger that 
rate stability, which is vital to merchants and carriers 
alike, will be destroyed unless the curative effects of the 
contract/non-contract system of rates may be introduced. 

(b) The Historical Facts Relative to the Conference and 
Its Predecessors 
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As will appear more fully from Exhibit A, hereto at¬ 
tached, the following agreements have successively pro¬ 
vided for the maintenance of a conference in the Confer¬ 
ence Trade: 


Agreement Number 

Date of Approval 

73 

February 16, 1926 

129 

September 4, 1929 

■ 154 

May 13, 1931 

3103 

June 25, 1934 


(c) The Stability of Bates over Long Periods—Former 
Contract/Non-Contract Systems in the Trade 

(i) Long Term Stability 

Throughout the period of the conferences operating un¬ 
der the successive agreements referred to in Item (b) above, 
the conferences afforded to the exporters of Japan and 
the importers of the Atlantic and Gulf Coasts of the United 
States a very high degree of stability of rates over long 
periods of time. Attached hereto, marked Exhibit B, and 
made a part hereof, is a tabulation of the rates applicable 
to nine specific commodities and to the cargoes in- 
11 eluded in the classification of general cargo (n. o. s.). 

The specific commodities selected are among those 
which move in the greatest volume in the Conference Trade. 
The rates applying to these commodities and this classifi¬ 
cation are those which appear in all of the successive tariffs 
of the Conference and its predecessors which a thorough¬ 
going search, at this date and after the disturbances due 
to World War II, has disclosed. 

There are absent from this tabulation the rates which 
were established in tariffs numbered 7 and 9. Tariff No. 
6, which is the first available Conference tariff, is not dated. 
However, it bears internal evidence that it was adopted at 
some date between February 1, 1928, and December 31, 
1928. 

There are also missing all tariffs before tariff No. 6. 
However, we have been able to procure from the records of 
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Nippon Yusen Kaisha which, with the exception of the war 
years, was a member of each of the successive conferences 
in this trade from 1926 to date, evidence to establish the 
level of rates from February 16, 1926, to the date when 
tariff No. 6 became effective with respect to the classifica¬ 
tion of cargo (n. o. s.) and with respect to two of the im¬ 
portant commodities included in Exhibit B, i. e., cheap por¬ 
celain and celluloid toys. 

From the tariffs which are available and from the data 
obtained from Nippon Yusen Kaisha, the pattern of sta¬ 
bility is well established. This record completely disproves 
the theory, advanced by some, that the Conference assures 
merchants stability only during the period of advance notice 
which Conference freight contracts establish as that which 
must be given to the shippers before rates can be increased. 
This Exhibit establishes that, although such periods of ad¬ 
vance notice may be stated in days or months, the stability 
created by Conference action must, with the exception of 
periods of exceptional political or economic turbulence, be 
stated in years. 

12 The Board will, we are sure, take official notice of 
the circumstance that during the twenty-six year 
period between 1926 and 1952 there have been varying and 
frequent fluctuations in the world charter markets for ton¬ 
nage. These market fluctuations delicately reflect the rise 
and fall in the relative supply and demand for tonnage. 
During these periods, despite these fluctuations and the 
rise and fall in demand, the Conference rates have stood 
firm and, over long periods, have provided the merchants 
dealing in the Conference Trade with a stable and non- 
speculative transportation factor in their export costs. 

In order to assist the Board in an analysis of Exhibit B, 
we shall trace the rate movement of the first item appear¬ 
ing on that Exhibit, i. e., cheap porcelain. This item is 
also one of the commodities which moves in greatest volume 
in the Conference Trade. 

Reference to Exhibit B demonstrates that from February 
16, 1926, to September 1, 1934, the rate on this item was 
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$10.50 per measurement ton. 1 On September 1, 1934, the 
contract system was made effective and cheap porcelain 
was accorded a contract rate of $8 and a non-contract rate 
of $11 per measurement ton. Those rates remained effec¬ 
tive until May 1, 1935. From May 1, 1935, to May 1, 1937, 
cheap porcelain enjoyed a contract rate of $9 and a non¬ 
contract rate of $12 per measurement ton. 2 From May 1, 
1937, to October 1,1939, (see footnote 28 of Exhibit B) the 
rates on cheap porcelain continued to be $10 contract and 
$12 non-contract per measurement ton. As of September 
14, 1939, contracts for the carriage of porcelain were 
13 cancelled and the non-contract rate of $12 was 
charged for ships leaving Japan on and after October 
1, 1939. This Conference action was taken because of the 
outbreak of the war in Europe which, of course, required 
some of the Conference members due to the diversion or 
requisition of their tonnage by their respective govern¬ 
ments, to terminate or curtail their services. The per¬ 
formance of the rates after the outbreak of the European 
war and right up to the termination of commercial inter¬ 
course between the United States and Japan is, perhaps, 
as eloquent a demonstration of the stability which the con¬ 
ference system, and particularly the contract/non-contract 
system of rates, affords to the public as any that can be 
found in shipping annals. Exhibit B indicates that on De¬ 
cember 1, 1939, the contract rate on cheap porcelain was 
fixed at $12 per measurement ton, and this rate continued 
for eight months to July 1,1940. On July 1, 1940, the con¬ 
tract rate was advanced a mere 50 j per measurement ton, 
to $12.50. The non-contract rate remained static at $14.50 
per measurement ton, and these rates continued until the 
commerce between the affected countries came to an end. 

lAs stated above, tariff No. 7 is not available. However, as indicated in 
footnote 11 of Exhibit B, the rate of $10.50 per measurement ton continued 
in effect during the period above stated. 

2 As is shown in footnote 23 of Exhibit B, from July 1, 1936, to May 1, 1937, 
a contract rate of $10.00 per measurement ton and a non-contract rate of $13.00 
per measurement ton to Gulf Coast ports was established. With the coming 
into effect of tariff No. 12, on May 1, 1937, the same rate became applicable 
to both TJ. 8. Atlantic and Gulf Coast ports. 
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The first post-war rate for cheap porcelain was estab¬ 
lished on May 1,1948, at $39.25 per measurement ton. This 
rate continued effective, however, only for a period of about 
three weeks (see footnote 39 of Exhibit B), when the rate 
was reduced to $30 per measurement ton. The rate con¬ 
tinued at $30 per measurement ton from May 26, 1948, 
until August 30, 1950, (see footnote 45 of Exhibit B) when 
it was reduced to $25. The $25 rate continued in effect 
until February 15, 1951, when it was increased to $28.75 
per measurement ton. On April 25,1951, although the rate 
remained the same, the rate basis was changed from a 
measurement ton to a short ton or a measurement ton, 
whichever would yield the greater revenue (see footnote 48 
of Exhibit B). That basis and that rate continued from 
April 25,1951, to November 15, 1952, when, in anticipation 
of the adoption of a contract/non-contract system in ac¬ 
cordance with General Order 76, a rate for cheap 
14 porcelain was adopted which was substantially lower 
than the rate which was in existence immediately 
prior to November 15,1952, and, indeed, the proposed non¬ 
contract rate on this item is substantially below the pre¬ 
existing tariff rate. 

The record of stability of rates for the transportation of 
cheap porcelainware is the rule and not the exception. With 
some variations, a similar record will be found in the study 
of rates of the other items enumerated in Exhibit B. 

Stability of rates is of maximum importance to mer¬ 
chants engaged in the Conference Trade. Without such 
stability they are unable to make forward commitments 
and to lay business plans with any certainty that their en¬ 
terprises will not go awry due to the speculative character 
of the transportation factor in their costs. This proposi¬ 
tion applies to the exporters from Japan, Korea and Oki¬ 
nawa and with equal force to the American importers who 
compete with domestic procedures and with sources of 
supply in other foreign lands, as well as with each other, 
(ii) Previous Conference Contract/Non-Contract Systems 

Not the least cause for the exceptional stability which has 
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characterized the rates in the Conference Trade has been 
the traditional employment by the Conference of the con¬ 
tract/non-contract system. 

The earliest Conference tariff to which access may now 
be had, i. e., tariff No. 6, and which was in effect prior to 
December 31, 1928, provided contract and non-contract 
rates for three items: canned crabs, lily bulbs and tea. 
These rates were as follows: 


Item 

Contract 

Non-Contract 

canned crabs 

$10.50 

$14.50 

lily bulbs 

15.00 

20.00 

tea 

9.50 

12.00 

15 Tariff No. 8, which went 

into effect on November 1, 

1930, indicates the 

following contract/non-contract 

rates: 

Item 

Contract 

Non-Contract 

canned crabs 
(and other canned 

fish) 

$10.00 

$14.50 

electric bulbs 

9.00 

14.00 

lily bulbs 

11.00 

20.00 

tea 

9.50 

12.00 

toys 

9.00 

14.00 


All of the above rates were on a basis of 40 cubic feet. 


It will be observed that both dollarwise and percentage¬ 
wise the spreads between contract and non-contract rates 
in tariffs numbered 6 and 8 were not uniform. 

Although no copy of tariff No. 9 appears to be extant, we 
have located a circular addressed to Japanese shippers 
which refers to the issuance of tariff No. 9 on November 15, 
1931. The circular enumerates 22 different items to which 
contract and non-contract rates were made applicable and 
states that “ Non-contract rates will be approximately 30% 
higher than contract rates”. The circular also included a 
form of Conference freight contract. We attach hereto, 
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maxk Exhibit C, and make a part hereof, a copy of the 
aforesaid circular. 

As will appear from Exhibit B, hereto attached, tariff 
No. 10, which went into effect on September 1, 1934, ap¬ 
pears to be the first Conference tariff in which contract and 
non-contract rates were assigned to the entire range of im¬ 
portant commodities. With the exception of the brief 
period of a few months following the outbreak of the Euro¬ 
pean War, this practice continued from May 1, 1935, until 
the termination of commercial intercourse between Japan 
and the United States in 1941. 

As also may be gathered from Exhibit B, in none of the 
successive tariffs does there appear to be any pattern, 
either from the standpoint of dollars and cents, or 
16 from the standpoint of percentages, according to 
which the spread or differential between the contract 
and non-contract rates were promulgated, excepting only 
with respect to tariff No. 15, which became effective on De¬ 
cember 1, 1939. In that tariff there appears to have been 
a differential of 20% of the contract rate, rounded off to 
the nearest half dollar. 

It seems probable that the contract/non-contract rates 
have been in effect in the Conference Trade as long as they 
have in any trade in the import or export commerce of the 
United States. 

In none of the tariffs does there appear to have been 
a spread, however determined, as low as the spread of 
9M>% of the contract rates, which it is now proposed to 
introduce. Under the contract/non-contract system, with 
the spreads as above described, the export trade from 
Japan to the United States flourished to the advantage of 
both countries. 

(d) The Increasing Frequency and Progressive Improve¬ 
ment of Service by Conference Members 

A mere reference to the number of lines which are oper¬ 
ating and which have operated in the Conference Trade, in 
itself, is sufficient to demonstrate that the conference sys- 
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tern, including, over a considerable period, the contract/ 
non-contract rate system, has had the effect of stimulating, 
improving and increasing the service rendered to the mer¬ 
chants engaged in the Conference Trade. As appears from 
Exhibit A, there were only three signatories to Agreement 
No. 73, the first Conference agreement in this trade, which 
was finally approved on February 16,1926. Likewise there 
were only three parties to Agreement No. 129, the second 
Conference agreement in this trade, which was approved 
on September 4, 1929. There were, however, four signa¬ 
tories to Agreement No. 154, the third Conference agree¬ 
ment in this trade, which was approved on May 13, 
17 1931, and, during the succeeding two years, two 

additional lines were admitted to Conference mem¬ 
bership. The fourth agreement in this trade, No. 3103, 
which was approved on June 25, 1934, and which, with 
amendments, is presently in force, was signed by eight lines. 

Due to the numerous admissions and withdrawals to 
and from membership of this Conference in the intervening 
years, all of which appear on Exhibit A, there are today in 
the Conference no less than eighteen members. Within the 
recollection of those, acting on behalf of the Conference, 
by whom this Statement is being prepared, at no time in 
the history of the successive Conferences has any applicant 
who was ready, able and willing to render a regular and 
dependable service in the Conference Trade been denied 
membership. Conference membership would be available 
to the Isbrandtsen Company, Inc., (hereinafter referred to 
as Isbrandtsen) which is the only non-Conference line which 
now appears to be rendering a regular service. 

Accurate records of the number of sailings of the Con¬ 
ference vessels in the early days are not available at the 
time of the preparation of this Statement. However, the 
frequency and regularity of service furnished by the Con¬ 
ference lines during the post-war period from January, 
1949, is evidenced by Exhibit D, hereto attached, and made 
a part hereof. 


\ 
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But the increase in the frequency and regularity of sail¬ 
ings does not tell the entire story of the improved service 
offered by the Conference lines to the merchants engaged 
in this trade. 

Prior to 1929 the vessels operating in the Conference 
Trade were not so constructed as to adapt them to the spe¬ 
cial requirements of the trade. Generally speaking, their 
speed was 9 to 10% knots. Their bale capacity was in the 
region of 400,000 cubic feet. They had no reefer capacity 
and no silk rooms. In the 1930’s, the Conference 
18 members entered into and completed programs for 
the construction of vessels which were especially 
adapted to this trade. They had speeds in the range of 14 
or more knots. They had deadweight capacity, in many 
cases, considerably in excess of 9,000 tons. Their bale 
capacity, in all cases, was much greater than was true of 
the earlier vessels and, in certain cases, exceeded 600,000 
cubic feet. Most of the vessels of many of the lines had 
reefer capacity, for the transportation of food products 
from Japan, and strong rooms, especially adapted for the 
carriage of raw silk, silk goods and other valuable cargoes. 

The competitive improvement of vessels and services 
among the member lines continued up to the outbreak of 
World War II. At that time certain of the lines had vessels 
in the service capable of a speed of 18 knots and speeds 
of 15 to 17 knots were not uncommon. Since the conclusion 
of the war, the improvement of vessel types, especially 
adapted to the Conference Trade, continued, and only re¬ 
cently the vessel of one of the Conference members per¬ 
formed a voyage from Japan to New York in 26 days 
elapsed time and 24 days, 4 hours steaming time. This 
vessel is capable of a speed of 21 knots and steams fully 
loaded at 17% knots. 

It is unnecessary to stress here the tremendous invest¬ 
ment which has been made in the construction of these 
fleets of modern cargo vessels. 

Therefore, although the effect of Conference action has 
been to eliminate competition among the Conference mem- 
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bers with respect to freight rates, rules and conditions, it 
has turned the competition into a race to give to the 
Japanese exporter and the American importer ever-im¬ 
proving vessels and service. It is unnecessary here to dwell 
on the advantages to the merchants engaged in the Confer¬ 
ence Trade which flow from this accelerated and progres¬ 
sively improving service. Naturally, the Conference mem¬ 
bers would not have made the heavy investments 
19 necessary to provide these improvements unless 
they had expected that conditions would prevail 
which would permit them to remain in business. 

(e) The Practices of Non-Conference Competitors 

The only non-Conference liner competitor since the con¬ 
clusion of the war has been Isbrandtsen. 3 This company 
instituted its service in the Conference Trade in or about 
June, 1947. Since that time it has openly followed the gen¬ 
eral policy of quoting rates which are 10% below the cor¬ 
responding Conference rates, rounded off to the nearest 5 
cents. Complete and illustrative evidence of this practice 
on Isbrandtsen’s part appears from a tariff issued by 
Hothership, Isbrandtsen’s General Agent in Tokyo, which 
tariff bears the caption “Abbreviated Freight Tariff”. A 
copy of this abbreviated freight tariff, issued as of June 25, 
1952, is hereto attached, marked Exhibit E, and made a 
part hereof. 

The competitive character of Isbrandtsen’s rate cutting 
appears without qualification from Exhibit E. There will 
be found in parallel columns, quotations of Conference 
rates to the Pacific Coast and Isbrandtsen rates to the 
Pacific Coast (including both local rates and overland 
rates), and Conference rates to the Atlantic Coast as well 
as Isbrandtsen’s rates to the Atlantic Coast. 

A check of the item numbers on Exhibit E indicates that 
in substantially all cases the Isbrandtsen tariff carries 
the same “Item No.” and description for each commodity 
as the Conference tariff. 


3 Please refer to Exhibit G-, footnote 1. 
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The impropriety of this appeal to the shipping public on 
the basis of tariffs computed by the application of a frac¬ 
tion to the tariffs of a competitor has been established 
in unmistakable language by the decisions of the predeces¬ 
sors of the Federal Maritime Board. 

20 Docket No. 128, Section 19 Investigation, 1935, 1 
U. S. S. B. B. 470, 498, 501 (1935); 

Docket No. 512, Cargo to Adriatic, Bloch Sea, and 
Levant Ports, 2 USMC 342, 345 (1940). 

Evidence of the continuance of this practice is not want¬ 
ing. Prior to the promulgation of General Order No. 76, 
the Conference had announced the adoption of contract and 
non-contract rates, effective on November 15. Isbrandtsen 
did not procrastinate in announcing to the public its own 
rate policy, predicated upon the new rates which the Con¬ 
ference had announced. Isbrandtsen circularized the trade 
with an announcement dated November 14, 1952, a copy of 
which is hereto attached, marked Exhibit F, and made a 
part hereof, the essence of which was as follows: 

“We are happy to announce to all our shippers that 
our new rate effective S. S. ‘Flying Cloud’ will be 
10% less than the Conference contract rate” 
According to the same circular, the “Flying Cloud” was 
scheduled to sail from Yokohama at midnight on November 
17,1952. 

There can therefore not be the slightest doubt as to the 
impropriety of Isbrandtsen’s rate practices in the Confer¬ 
ence Trade. 

Isbrandtsen, however, had not alone the advantage of 
quoting rates fractionally under the Conference rates. It 
also benefited by the stability created by the rate practices 
of the Conference. So long as the Conference has been 
willing to stand for long periods by its promulgated tariffs, 
Isbrandtsen could quote cut rates for like periods and thus 
assure to those shippers who have used its service the 
same ability to depend on forward rate stability as they 
would enjoy if they had shipped their goods by Conference 
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tonnage. This stability and this advantage, as well as the 
advantage of rate cutting, would disappear once the Con¬ 
ference should disband or should declare its rates open. 

As Isbrandtsen’s above practices have more and 
21 more greatly impinged upon the business of the Con¬ 
ference lines and as the press for drastic Conference 
action to meet Isbrandtsen’s practices has become more and 
more imperative and insistent, the need for the contract 
system to prevent an all-out rate war has become evident 
to all. 

Isbrandtsen instituted its service in or about June, 1947, 
on a schedule of one sailing a month. By virtue of its rate 
cutting practices, under the umbrella of the Conference 
policy of stable rates, this non-Conference competitor has 
drawn to itself an inordinate portion of the cargoes being 
transported in the Conference Trade. 

Although prior to the year 1952 Isbrandtsen, from time 
to time, had two and three sailings a month, it appears 
definitely to have established a schedule of two sailings a 
month in or about August, 1951; and to have increased 
this schedule to three sailings a month in August, 1952. 
It now appears that Isbrandtsen is contemplating an in¬ 
crease in its service to one per week. 

An article by Bichard P. Cook appeared in the issue of 
the Wall Street Journal for Friday, November 14, 1952, 
which stated that it was based upon interviews with Mr. 
Hans Isbrandtsen, the President of Isbrandtsen, and other 
persons in the Isbrandtsen organization. In this article, 
among other statements, appears the following with rela¬ 
tion to around-the-world service which includes the trade 
from Japan to United States Gulf and Atlantic ports: 

“The company is soon increasing this service to a 
sailing every ten days and may later move to one a 
week. ,, 

A Conference representative has further reported that Mr. 
Hans Isbrandtsen, during his recent visit in Japan, stated 
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to Japanese shippers that the company expected to increase 
its service to one sailing per week. 

As would be expected in the light of known principles of 
steamship economics, Isbrandtsen has obtained very 
22 satisfactory cargoes for its increasingly numerous 
sailings. Attached hereto, made a part hereof, and 
marked Exhibit G, is a schedule comparing the total non- 
Conference carryings (Isbrandtsen) with the total Con¬ 
ference carryings in revenue tons from June, 1951, to Sep¬ 
tember, 1952, both months inclusive. In this Exhibit will 
also appear, in column 5, the percentage of total liner carry¬ 
ings transported by non-Conference vessels and in column 
6 the percentage of total liner carryings transported by 
Conference vessels. In column 7 appears the number of 
Conference members with sailings during the respective 
months and in column 8 the average percentage of the total 
liner carryings per Conference member with sailings dur¬ 
ing the relevant month. At the foot of columns 2, 3 and 4 
will be found total figures which embrace the carryings 
from June, 1951, to September, 1952, both months inclusive. 
The aggregate liner carryings during this period amount to 
456,310 payable tons. Of this, the Conference members 
carried the aggregate of only 316,618 revenue tons or 69.4% 
of the total (foot of column 6); whereas, Isbrandtsen alone 
carried 139,692 revenue tons or 30.6% of the total (foot of 
column 5). An examination of columns 5 and 8 indicates 
that in many months Isbrandtsen has carried well above 
one-third of all of the liner carryings; whereas, the Con¬ 
ference members who had sailings in the respective months 
on the average have not carried as much as 10% since the 
month of June, 1951. 

Perhaps the most significant figures in Exhibit G are 
those which appear in footnotes 4 and 5. There it appears 
that the average carryings of Conference vessels have been 
1,208.5 revenue tons; whereas, the average carryings of 
Isbrandtsen vessels have been 4,989.8 tons per sailing. 

Exhibit H sets forth statistics of tramp carryings in the 
Conference Trade for the months of March and September 
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in the years 1949 to 1952, inclusive. Exhibit H (footnote 1) 
also indicates, to the extent that the data is available, the 
rates charged for carriage on the tramps and the Confer¬ 
ence tariff rates at the times when the respective tramp 
vessels were operated. The Exhibit indicates the 
23 extent to which the Conference lines are subjected 
to tramp competition in addition to the non-Confer- 
ence liner competition. 

The Conference members are of the view that if a system 
of contract/non-contract rates were introduced in accord¬ 
ance with the proposal set forth in this statement, a very 
considerable addition to liner carryings would be effected. 

(f) Conclusion 

The above statements and the Exhibits A to H inclu¬ 
sive demonstrate beyond peradventure that the Confer¬ 
ence, over the years, has been devoted to the rendition of 
a regular, frequent and dependable service in the Confer¬ 
ence Trade, and to the maintenance of stability of rates 
which is necessary to the conduct of business in that trade. 

Since 1948 the Conference members, despite the invest¬ 
ment of huge sums in the construction of especially adapted 
and speedy vessels for operation in the Conference Trade, 
have seen their business inordinately impaired by a non- 
Conference competitor, whose competitive method is the 
cutting of rates by a general policy of uniformly deducting 
a fraction from Conference rates. As above stated, this 
competitive method has been soundly condemned by the 
agencies charged with the administration of the Shipping 
Act, 1916, as amended. The non-Conference competitor 
has been able to increase his sailings from one to three a 
month and is now preparing to increase his sailings to one 
per week. 

Upon recognized principles of steamship economics, there 
is not the slightest doubt that if the Conference lines con¬ 
tinue to maintain the stability which has prevailed even 
under the Isbrandtsen assult upon their business, Isbrandt- 
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sen will be able further to increase its sailings until it 
will have gained a virtual monopoly of all of the carryings 
in the Conference Trade. 

24 It is clear that the Conference members cannot per¬ 
mit this course to continue. Due to the necessary 
delays in the institution of the contract system and the 
constant disturbances in the Conference Trade, a move has 
already been suggested by Conference members who are 
wholeheartedly devoted to the conference principle, that 
the time has arrived to declare all rates open so that the 
Conference members shall be able to compete with Isbrandt- 
sen on a rate basis. 

Many of the Conference members recall their experience 
with meeting Isbrandtsen on the basis of cut rate for cut 
rate, in the out-bound Far East Trade, with the resultant 
rate war. The history of this experience was written large 
in the records of the predecessor of the Federal Maritime 
Board, in Docket 128, 1 U. S. S. B. B. 470 (1935); and we 
refer to the portion of Docket 128 which deals with the rate 
war in the outward trade corresponding to the Conference 
Trade. We respectfully request that that portion of the 
report in Docket 128 be incorporated herein, and made a 
part hereof. Such a rate war is an imminent reality unless 
the curative effects of a contract system may be applied to 
this troubled arm of the commerce of the United States. 

The reasons for the use of contract/non-contract rates in 
the Conference Trade are, therefore, these: (i) to enable 
the Conference members to continue in business in the Con¬ 
ference Trade, notwithstanding non-Conference rate prac¬ 
tices; (ii) to enable the Conference members to continue the 
policy of investing increasingly large sums in modern, 
speedy and efficient vessels, especially adapted to service in 
the Conference Trade; (iii) to enable the Conference mem¬ 
bers to continue, in the future, the record of stability of 
rates over long periods of time, in accordance with the 
traditional Conference policy, as demonstrated by Exhibit 
B, so as to insure the progressive growth and prosperity of 
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commerce between Japan and the Atlantic and Gnlf Coasts 
of the United States; (iv) to prevent the outbreak of a 
rate war which is bound to result if the Conference lines 
meet Isbrandtsen’s rate cuts with corresponding 
25 rate cuts—all to the great detriment of the carriers 
themselves and to the commerce which it is their duty 
to serve. 

2. The Basis for the Spread or Differential in the Confer¬ 
ence Trade 

(a) General 

A statement of the basis for the spread or differential 
in the Conference Trade requires the statement both of 
principles of law and considerations of fact. We shall deal 
with these two classes of substantive matters in the order 
above stated. 

(b) Principles of Law 

The legal basis for the establishment of contract and non¬ 
contract rates, with respect to the same commodities, is to 
be found in the opinion of Mr. Justice Stone in Swayne & 
Hoyt, Ltd. v. United States, 300 U. S. 297 (1937). At page 
303, Mr. Justice Stone stated that without explanation and 
reason the assessment of different charges for identical 
services and facilities would be undue and unreasonable dis¬ 
crimination. His language in this particular follows: 

“The differential between appellants’ rates on com¬ 
modities transported under contract and the rates on 
the same commodities for non-contract shippers was 
prima facie discriminatory since the two rates were 
charged for identical services and facilities, and the 
narrow issue presented to the Secretary for decision 
was whether, in the conditions affecting the traffic in¬ 
volved, the discrimination was undue or unreasonable.” 

The learned Justice did not, however, leave unanswered the 
question of the factual issue to be determined in deciding, 
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in each particular case, whether the spread between the 
contract and non-contract rates is undue and unreasonable. 
Thus, he stated, at page 304: 

“In determining whether the present dis- 
26 crimination was undue or unreasonable the Sec¬ 

retary was called upon to ascertain whether its 
effect was to exclude other carriers from the traffic, and 
if so, whether, as appellants urge, it operated to secure 
stability of rates with consequent stability of service, 
and, so far as either effect was found to ensue, to weigh 
the disadvantages of the former against the advantages 
of the latter .’’ 

It is clear from the foregoing that a spread of rates might 
be justified if stability of rates is requisite and desirable, 
even if the effect might be “to exclude other carriers from 
the traffic”. Where, as here, there is no desire or intent to 
exclude any competitor, Conference or non-Conference, from 
the traffic, but merely to prevent non-Conference competi¬ 
tors from taking away all of the business of the Conference 
lines by improper rate cutting practices, the question of 
whether the spread is undue or unreasonable substantially 
answers itself. Nor can it be stated that any spread, how¬ 
ever wide, is unreasonable per se because it is adopted for 
the purpose of preventing Conference line shippers from 
patronizing the non-Conference competitor. 

In United States Navigation Co. v. Cunard S. S. Co., 284 
U. S. 474 (1932), the case came up on a demurrer to the 
complaint. Therefore, the Supreme Court was required to 
consider all of the allegations of the complaint to be true. 
As appears at pages 479 to 480, the allegations of the com¬ 
plaint included the following: 

“The conspiracy involves the establishment of a gen¬ 
eral tariff rate and a lower contract rate, the latter to 
be made available only to shippers who agree to confine 
their shipments to the lines of respondents. The dif¬ 
ferentials thus created between the two rates are not 
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predicated upon volume of traffic or frequency or regu¬ 
larity of shipment, hut are purely arbitrary and wholly 
disproportionate to any difference in service rendered, 
the sole consideration being their effect as a coercive 
27 measure. The tariff rate in numerous instances 
is as much as one hundred per cent higher than 
the contract rate. The disproportionately wide spread 
of these differentials is wholly arbitrary and unreason¬ 
able. The respondents have put into effect what is called 
a scheme of joint exclusive patronage contracts, by which 
shippers are required to agree to ship exclusively by their 
lines, and to refrain from offering any shipments to peti¬ 
tioner. Unless they so agree, the shippers are forced to pay 
the far higher general tariff rates. This plan is resorted to 
for the purpose of coercing shippers to deal exclusively "with 
respondents and refrain from shipping by the vessels 
of petitioner, and thus exclude it entirely from the 
carrying trade between the United States and Great 
Britain.’’ (Italics supplied.) 

Thus the Supreme Court was considering a complaint which 
alleged that the differentials in some cases amounted to 
100% of the contract rate and that the differentials were 
wholly disproportionate to any difference in service ren¬ 
dered. Neverthless, the Court held that it would be com¬ 
petent for the Shipping Board, upon a proper showing of 
historical and economic facts, to determine that a contract 
system, with such differentials, is legal and proper. 

In United States v. Far East Conference, 342 U. S. 570 
(1952), the case again came before the Court on a motion 
to dismiss the complaint. There, too, therefore, the Su¬ 
preme Court was required to take as true all of the allega¬ 
tions in the complaint. In the Far East case, the complaint 
alleged that “By their combined economic power, exerted 
through the aforesaid coercive rate differentials, the de¬ 
fendants [Conference members] have, pursuant to the com¬ 
bination and conspiracy herein alleged, induced and com¬ 
pelled shippers in the outbound Far East trade to enter 


into freight agreements with the defendant Far East 
Conference * * V’ (Italics supplied.) Nonetheless, the 
Supreme Court reaffirmed the doctrine of United States 
Navigation Co. v. Cunard S. S. Co., that the Board might, 
upon proof of proper economic and historical facts, approve 
the action of the Conference members. 

28 Nor did Isbrandtsen Co., Inc. v. United States, 96 
F. Supp. 888 (1951), affirmed by an evenly divided 
court, sub nom., A/S J. Ludwig Mowinckels, Rederi v. 
Isbrandtsen Co., Inc. and Federal Maritime Board v. United 
States, 342 U. S. 950 (1952), change the law on this subject. 
Judge Frank, speaking for the three-judge District Court, 
there merely held: 

“But the Board has made a finding, and the evidence 
before the Examiner shows that the announced contract 
and non-contract rates of the conference carriers, act¬ 
ing pursuant to the dual-rate provisions of the confer¬ 
ence agreements, were such that the spread between 
those rates was arbitrary.” 

The above language of Judge Frank referred to an item 
of testimony which characterized as arbitrary the manner 
in which the differential there involved had been arrived 
at. His opinion did not purport to determine what type 
of spread might be reasonable and justifiable upon any 
other record or in any other conference trade. His opin¬ 
ion attempted to lay down no general principle of law gov¬ 
erning the spread between contract and non-contract rates. 
If Judge Frank had attempted to state that a 20% rate 
differential was illegal and unreasonable per se, he would 
have been flying in the face of the decision of the Supreme 
Court in United States Navigation Co. v. Cunard S. S. Co. 
and would have been reaching a conclusion at variance with 
the later decision of the Supreme Court in Far East Con¬ 
ference v. United States. 

The affirmance of Judge Frank’s opinion by an equally 
divided court deprives that decision of all authority in a/ny 
other cases. 
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In United States v. Pink, 315 U. S. 203, 216 (1942), the 
Supreme Court, in considering the effect of an affirmance, 
by an evenly divided court, said: 

“Nor was our affirmance of the judgment in that 
case by an equally divided court an authoritative 
29 precedent. While it was conclusive and binding 

upon the parties as respects that controversy 
{Durant v. Essex Company, 7 Wall. 107), the lack of 
an agreement by a majority of the Court on the prin¬ 
ciples of law involved prevents it from being an au¬ 
thoritative determination for other cases. # * *” 

The effect of an affirmance by an evenly divided court 
was similarly stated in Hertz v. Woodmcm, 218 U. S. 205, 
212-215 (1910). 

It follows that even if the District Court in the Isbrandt- 
sen case had attempted to lay down any general principles 
of law affecting the quantum of a spread, it would have no 
governing effect here. There is, therefore, no legal basis 
upon which it can be contended that the Board should not 
here approve the spread between contract and non-contract 
rates in the amount of 9%% of the contract rates. 

There is one other matter of law to which it is essential 
to call the Board’s attention, before proceeding with the 
factual data applicable to the Conference Trade. 

In matters of rate making, the question of reasonableness 
is not and cannot be a matter of finding a single pinpoint 
at which the spread between rates is reasonable and above 
or below which it ceases to be reasonable. The courts have 
dealt with reasonableness in matters of rate making as con¬ 
stituting a band, zone, or area so that any pinpoint, as it 
were, within the band, would be reasonable. 

An illustrative case is Montanar-Dakota Utilities Co. v. 
Northwestern Public Service Co., 341 U. S. 246 (1951), in 
which the Court said (at p. 251): 

“Statutory reasonableness is an abstract quality repre¬ 
sented by an area rather than a pinpoint. It allows a 



27 




substantial spread between what is unreasonable be¬ 
cause too low and what is unreasonable because too 
high. To reduce the abstract concept of reason- 
30 ableness to concrete expression in dollars and 

cents is the function of the Commission. It is 
not the disembodied ‘reasonableness’ but that stand¬ 
ard when embodied in a rate which the Commission ac¬ 
cepts or determines that governs the rights of buyer 
and seller. A court may think a different level more 
reasonable. But the prescription of the statute is a 
standard for the Commission to apply and, independ¬ 
ently of Commission action, creates no right which 
courts may enforce.” 

This same doctrine also found expression in Georgia v. 
Pennsylvania Railroad Co., 324 U. S. 439 (1945), where the 
Court said (at pp. 460-1): 

“The fact that the rates which have been fixed may or 
may not be held unlawful by the Commission is im¬ 
material to the issue before us. The Keogh case in¬ 
dicates that even a combination to fix reasonable and 
non-discriminatory rates may be illegal. 260 U. S., p. 
161. The reason is that the Interstate Commerce Act 
does not provide remedies for the correction of all the 
abuses of rate-making which might constitute viola¬ 
tions of the anti-trust laws. Thus a ‘ zone of reason¬ 
ableness eocists between maxima and minima within 
which a carrier is ordinarily free to adjust its charges 
for itself.’ United States v. Chicago, M., St. P. & P. R. 
Co., 294 U. S. 499, 506.” (Italics supplied.) 

The task before the Board in the consideration of this 
Statement is, therefore, not to find that the spread of 9*4%, 
here proposed, is the only spread which would be reason¬ 
able. Its task is to determine whether the 9%% spread is 
within that zone, band, or area of reasonableness which the 
law, as well as common sense, dictates to be the standard of 
reasonableness which must be applied to the function of 
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rate making; for rates and the spread between rates must 
be fixed by practical men in the competitive arena of inter¬ 
national shipping, and not in the laboratory of the scientist 
or the ivory tower of the philosopher. 

31 (c) Factual Considerations 

(i) General 

There are certain factual considerations which must be 
taken into account in connection with determining whether 
any spread is or is not reasonable. These considerations 
help to set the boundaries around the area within which any 
spread might be determined to be reasonable. In the in¬ 
stant case we not only have the guidance of these general 
considerations, but also have the factors which enable this 
Conference to pinpoint 9M>% of the contract rates as that 
locus in the general area of reasonableness at which the 
spread must be established. We shall consider, first, those 
factual elements having to do with the area of reasonable¬ 
ness and, secondly, those which led to the determination 
of the 9V2% proposal. 

(ii) Reasonableness from the Standpoint of the Shipper 

We have noted above that Isbrandtsen openly and notori¬ 
ously conducts its business on the basis of rates computed 
at 10% below the corresponding Conference rates. It has 
announced its intention, upon the adoption of the contract 
system by the Conference, of charging 10% below Confer¬ 
ence contract rates. 

These circumstances offer to the Japanese shipper an 
alternative: either to ship all of his commodities by Con¬ 
ference tonnage at contract rates, or to ship as great a 
volume as possible of his shipments by Isbrandtsen’s ves¬ 
sels at 10% below contract rates and to ship the balance 
of his requirements by Conference tonnage at non-contract 
rates. If the shipper chooses to use cut rate Isbrandtsen 
service to the maximum extent, he still has the advantage 
of employing the speedy, regular and well-equipped Con- 
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ference services, when it serves his interests to do so. 
32 Under such circumstances the shipper is con¬ 
fronted with alternatives which, in each case, may 
require a nice balancing of the advantages of becoming a 
contract shipper against the advantages of remaining a non¬ 
contract shipper. The proposed non-contract rate is 9^% 
above the proposed contract rate. Isbrandtsen has an¬ 
nounced that its rates will be 10% under the proposed con¬ 
tract rate. The shipper will, therefore, compare these two 
figures in determining whether or not he desires to become 
a contract shipper. On the side of remaining a non-con¬ 
tract shipper, he will place such advantages as he may at¬ 
tribute to complete freedom of action. On the side of be¬ 
coming a contract shipper he will place the advantages to 
himself and to the commerce of his country, which derive 
from long term stability of rates. 

From this standpoint, it becomes immediately apparent 
that the proposed 9%% spread is the minimum which could 
be regarded as in any way likely to accomplish the recog¬ 
nized advantages of the contract/non-contract system of 
rates as stated in the Swayne & Hoyt case. A very con¬ 
siderably higher differential, percentage wise, would defi¬ 
nitely fall within the area of reasonableness. 

(iii) Reasonableness from the Standpoint of the Carrier 

The question of reasonableness of spread, from the car¬ 
rier’s standpoint, has two principal aspects. First, the in¬ 
ter-action between spread, additional cargo attracted, and 
reduction in operating costs per unit of cargo. Under ex¬ 
isting conditions, above described, the vessels of the Confer¬ 
ence lines are not able to fill all of the cargo space which 
they are prepared to allocate to Japan. Necessary and irre¬ 
ducible operating costs (hereinafter referred to as Fixed 
Costs) must, therefore, be allocated to the units of cargo 
carried. As the cargoes increase, the same Fixed Costs be¬ 
ing allocated among a greater number of units show a 
decrease per unit. Conversely, as cargoes decrease, the 
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same Fixed Costs, being allocated among a lesser number 
of units, exhibit an increase per unit. What these 
33 Fixed Costs are varies according to the type of ves¬ 
sel, her age, the scale of wages of her officers and 
crew and numerous other factors. 

Reference again to Exhibits G- and H indicates the pos¬ 
sible aggregate carryings to which the Conference mem¬ 
bers may legitimately aspire, entirely disregarding the 
probable increase in the overall commerce between Japan 
and the United States. Taking into consideration the cargo 
which the Conference members are confident the re-institu¬ 
tion of the contract system will return to their services, it 
is the opinion of the Conference that the decrease in Fixed 
Costs per unit of cargo which will result from the re- 
institution of the contract system will justify the 9^4 % 
spread. 

Another consideration, from the standpoint of the car¬ 
riers, must be taken into account. Hereinabove, we have 
delineated the development of the Conference carriers—the 
provision of exceptional speed, the reefer capacity, the silk 
rooms, and the vast increase in the bale capacity. The 
commerce between Japan and the United States cannot 
prosper unless the Conference lines can find economic 
inducement toward progressively more modern tonnage, 
always especially adapted to the requirements of the trade. 
Inducement to such progress can be found only in the as¬ 
surance to the Conference carriers of a continuous and de¬ 
pendable volume of cargo, such as that which would be 
shipped by the shippers of Japan, pursuant to contracts 
entered into under tariffs providing for a consideration of 
a minimum of 9^2% spread between contract and non¬ 
contract rates. 

(iv) Reasonableness from the Standpoint of Both Shipper 
and Carrier 

The tariffs providing for contract and non-contract rates, 
which the Conference is proposing by this Statement, were 
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not prepared by the Conference in any hasty attempt to 
meet the grievous situation which has been prevailing 
34 due to the Isbrandtsen competition. The tariff is 
the result of a study instituted by the Bate Commit¬ 
tee of the Conference. This study occupied a period of ap¬ 
proximately two months. The tariff which the Committee 
proposed and which the Conference adopted is not, in any 
sense, makeshift It is not based solely upon pre-existing 
rates. It is the result, rather, of a study of the competitive 
conditions involving the movement of the respective com¬ 
modities enumerated in the tariff. 

The Board will recall that, in October, 1950, the Con¬ 
ference undertook that it would not institute a contract/ 
non-contract system except upon sixty days’ prior notice 
to the Board. This sixty days 7 notice was given to the 
Board on or about September 15,1952, prior to the promul¬ 
gation of General Order 76. The sixty days mentioned in 
the notice expired on November 14th. It was during this 
sixty day period that the Conference Committee, above 
referred to, performed its principal labors. But for the 
promulgation of General Order 76, the contract/non-con¬ 
tract system would have become effective on November 15, 
1952. 

Due, however, to be the promulgation of General Order 76 
on November 11, 1952, the Conference did not put its new 
contract/non-contract system into effect on November 15. 
Inasmuch, however, as the merchants interested in the Con¬ 
ference Trade had been informed of the new contract rates 
which would have become effective under the contract 
system but for the foregoing circumstances, the Conference 
has made available the rates which would have become the 
contract rates on November 15 had the system gone into 
effect on that date. 

It is our conviction that a comparison between the level 
of the proposed new non-contract rates and the old tariff 
rates which had been in effect immediately prior to No¬ 
vember 15, 1952, tells an eloquent story. Comparison be- 
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tween the new proposed non-contract rates and the old 
tariff rates indicates that, with respect to thirteen commodi¬ 
ties, the new non-contract rates are equal to the old tariff 
rates; that with respect to 131 items the new non- 
35 contract rates are lower and, in a major portion of 
the instances, substantially lower than the old tariff 
rates; that with respect to 173 cases the new proposed non¬ 
contract rates are higher than the old tariff rates; but in 
the preponderant majority of these cases the amounts of the 
excess are 25^, 50^, 75^ or $1.00. 

Annexed hereto and marked Exhibit I is a table indicat¬ 
ing the frequency distribution of each difference, positive 
and negative, between the old tariff rate and the correspond¬ 
ing proposed new non-contract rate. 

From Exhibit I it is apparent that in the main the new 
non-contract rates do not vary substantially from the old 
tariff rates; that there are only a very few instances in 
which the new non-contract rates are substantially higher 
than the old tariff rates; and that there is a very consider¬ 
able number of commodities with respect to which the new 
non-contract rates are drastically below the old tariff rates. 

Inasmuch as, during the period from June, 1951, to Sep¬ 
tember, 1952, both inclusive, 69.4% of the cargoes in the 
Conference Trade has been moving at the old tariff rates 
(see Exhibit G), it immediately becomes apparent that the 
new non-contract rates are rates at which cargoes will freely 
flow in the Conference Trade, particularly inasmuch as 
those who pay these rates have the corresponding advant¬ 
age of shipping by non-Conference or tramp tonnage at 
will. Likewise, since the proposed new contract rates are 
substantially as low as, or lower, than the pre-November 
15th Isbrandtsen rates at which (during the same period) 
approximately 30.6% of the traffic in the Conference Trade 
has been moving (see Exhibit G), it is obvious that cargoes 
will flow freely at the new contract rates. We have here, 
then, two rates which have been standing side by side, at 
each of which substantial amounts of cargo have been flow- 
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ing in this very trade. There, therefore, can be no question, 
not alone that both of these rates fall within the area of 
reasonableness for rates but also that the differential 
36 between these two reasonable levels of rates itself 
falls within the area of reasonableness for the spread 
or differential between rates. 

(v) The Basis for the Selection of 9*4% as the Exact Dif¬ 
ferential 

*• Under the foregoing heads, we trust that we have demon¬ 

strated that 9*4% of the proposed contract rates is a 
spread or differential which, together with spreads or dif¬ 
ferentials computed on perhaps a considerable number of 
other formulae, would have fallen within the zone or area 
of reasonableness for spreads. Some formulae which would 
have resulted in spreads considerably in excess of that here 
proposed would have found justification in reason and in 
the economic factors which affect the commerce from Japan 
to the Atlantic and Gulf Coasts of the United States. 

The differential of exactly 9*4% of the contract rate, 
rather than any of the other differentials which might thus 
f have been justified, was arrived at for two reasons: First, 

it cannot be over-emphasized that the carriers in the Con¬ 
ference Trade are subject to regulation, not only by the 
Federal Maritime Board, pursuant to the Shipping Act, 
1916, as amended, and the Merchant Marine Acts, but also 
by the Fair Trade Commission of Japan and by the Japa- 
► nese Ministry of Transportation, under statutes duly 

adopted by the legislative body of Japan. 

The Conference has been advised by William Logan, 
Esq., that the aforesaid Japanese authorities cannot rea¬ 
sonably be expected to regard favorably any spread or dif- 
, ferential in excess of 9*4%, at this time. Mr. Logan, resi¬ 

dent in Tokyo, Japan, is a member of the firm of Hunt, Hill 
and Betts, Esqs., having law offices in New York, N. Y., 
and in Tokyo. Mr. Logan, who was retained by the Con¬ 
ference to advise it in regard to the aspects of Japanese 
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law having to do with the adoption of the contract system, 
is conducting all proceedings before and in connec- 
37 tion with the Japanese authorities, having to do with 
or arising out of the adoption of the contract system. 

Second, a consultation with representatives of a con¬ 
siderable number of Japanese shippers and representatives 
of shippers’ organizations in Japan, has elicited the infor¬ 
mation that the exporters in the Conference Trade regard 
a differential of approximately 10% as reasonable; as be¬ 
ing, generally speaking, in accord with discounts allowed 
commercially in Japan to so-called “regular good cus¬ 
tomers”. Such shippers and shippers’ representatives 
were particularly favorable to the exact differential of 
9 1 /£% for the reason that the same differential had been 
introduced since the adoption of the aforesaid laws by a 
number of other Conferences involving most important 
segments of the Japanese foreign trade. 

D 

Copy of the Form of Contract Pertaining to the Proposed 
Contract/Non-Contract Rates 

Attached hereto and marked Exhibit J is a copy of the 
form of contract which will be tendered to the shippers in 
the Conference Trade. 

Dated: December 23rd, 1952. 

Japan-Atlantic and Gulf Freight Conference 
By S/ James A. Dennean S. 

James A. Dennean, U. S. Secretary 
and Authorized Official 


38 State of New York, 

County of New York, ss. : 

James A. Dennean, being first duly sworn, deposes and 
says: That he is an authorized official, to wit: the Secre- 


tary for the United States, of the Japan-Atlantic and Gulf 
Freight Conference, and is the person who signed the fore¬ 
going Statement, on behalf of said Conference; that he has 
read the Statement and that the facts set forth without 
qualification are true, and that the facts stated herein upon 
information received from others, affiant believes to be 
true. 

S/ James A. Dennean. 

Sworn to before me this 
23rd day of December, 1952. 

S/ Joseph Catalanotto 
Notary Public, State of New York 
Qualified in Bungs County 
No. 24-5650425 

Certs, filed with Queens, New York 
Bronx, Richmond, Westchester 
Suffolk & Nassau Co. Clerks 
Queens, New York, Kings, Bronx Reg’s 
Commission expires March 30, 1954 



Exhibit A 


Conference Agreements and Membership of the Japan-Atlantic and Gulf Freight Conference 1 


Agreement 

Number 

Date of Approval by F. M. B. 
or Its Predecessors 

i 

Initial Members Admitted Members 

Date of Commencement 
of Membership 

Date of Termination 
of Membership 

73 

February 16, 1926 2 

Barber Steamship Lines 

Nippon Yusen Kaisha 

Osaka Shosen Kaisha 

American Pioneer Line 

February 16, 1926 

n n n 

n n n 

n n n 

February 16, 1926 
September 3, 1929 

<< n n 

February 1, 1928 

129 

September 4, 1929 

Barber Steamship Lines, Inc. 

Nippon Yusen Kaisha 

Osaka Shosen Kaisha 

September 4, 1929 

a a <« 

a a a 

May 12, 1931 

ll ll li 

ll ll ll 

154 

May 13, 1931 

Barber-Wilhelmsen Line 

Dollar Steamship Lines, Inc., Ltd. 

Nippon Yusen Kaisha 

Osaka Shosen Kaisha 

Kokusai Kisen Kaisha 
Kawasaki Kisen Kaisha 

May 13, 1931 

tt a a 

tt a a 

a a a 

August 1, 1931 
September 16, 1932 

June 24, 1934 

ll ll il 

ll ll ll 

ll ll ll 

ll ll ll 

ll ll ll 


3103 June 25, 1934 


Mitsui Bussan Kaisha, Ltd. 
Kawasaki Kisen Kaisha, Ltd. 
Kokusai Kisen Kaisha 
Nippon Yusen Kaisha 
Osaka Shosen Kaisha, Kobe 


Barber-Wilhelmsen Line 5 
American President Lines, Ltd* 
A. P. Moller, Maersk Line 7 


Mitsui Steamship Co., Ltd. 
Kawasaki Kisen Kaisha 


Kokusai Line 3 


Nippon Yusen Kaisha 

0. S. K.—Shinnihon New York Line 4 
Osaka Shosen Kaisha, Ltd. 
Shinnihon Steamship Co., Ltd. 


June 25, 1934 
June 28, 1951 
June 25, 1934 
June 13, 1952 
June 25, 1934 
July 2, 1951 
June 25, 1934 
June 28, 1951 
June 25, 1934 
July 19, 1951 
August 22, 1952 

it a “ 

June 25, 1934 


December 11, 1941 
still in effect 
December 11, 1941 
still in effect 
December 11, 1941 
still in effect 
December 11, 1941 
still in effect 
December 11, 1941 
August 21, 1952 
still in effect 


ll ll H 


n 


n 


n 


September 20, 1937 

United Ocean Transport Co., Ltd. June 26, 1934 December 11, 1941 

Yamashita Kisen Kaisha May 1, 1935 “ 

“ “ “ June 13, 1952 still in effect 

Waterman Steamshin CorDoration October 10. 1946 ** ‘ 












rrrnce Lone, Jjta. _ August a I, January iu, lroo" 

Lancashire Shipping Company, Ltd. December 13, 1948 November 29, 1952 


Lykes Bros. Steamship Co., Inc. 
United States Lines Company 
(American Pioneer Line) 
States Marine Corporation and 
States Marine Corporation of 
Delaware* 

Ivaran Lines-Far East Service 10 
Salen-Skaugen Line 11 
De La Rama Lines 12 
Daido Kaiun Kaisha 


December 27, 1946 still in effect 

n a a a a a 


October 14, 1947 


Mav 1 1948 il ** “ 

May 28, 1949 June 15, 1951 
“ “ “ still in effect 

June 25, 1952 “ “ 


Footnotes : 

1 This name came into effect on August 27,^ 1952, on which date the Federal Maritime Board approved an agreement 
amending the Conference’s basic Agreement No. 3103. At all times prior thereto, the Conference was named “Japan- 
Atlantic Coast Freight Conference”. 

2 Date of final approval, the agreement having received conditional approval on December 18, 1925. 

3 This Is the trade name for the following companies who hold one Conference Joint Service membership: Nissan 
Risen Kaisha, Ltd.; Toho Kaiun Kaisha, Ltd.; lino Kaiun Kaisha, Ltd.; Mitsubishi Kaiun Kaisha, Ltd.; and Kokusai 
Kaiun Kaisha, Ltd. 

4 This is the trade name for the following companies who held one Conference Joint Service membership: Osaka 
Shosen Kaisha, Ltd.; and Shinnihon Steamship Co., Ltd. 

3 This is the trade name for the following companies who hold one Conference Joint Service membership: Wilhelmsens 
Dampskibsaktieselskab; A/S Den Norske Afrika-og Australielinie: A/S Tonsberg; A/S Tankfart I; A/S Tankfart IV; 
A/S Tankfart V; A/S Tankfart VI; Skibasktieselskapet Varild; Skibasktieselskapet Marina; Aktieselskabet Glittre; 
Dampskibsiuteressentskabet Garonne; Skibsakticselskapet Sangstad; Skibsaktieselskapet Solstad; Skibsaktieselskapet Sll- 
jestad; Damskibsaktieselskabet International; Skibsabtieselskapet Mandeville; and Skibsabtieselskapet Goodwill. The 
Conference membership was originally held in the name of Barber-Wilhelmsen Line; however, effective December 27, 1946, 
the membership name was changed to that of the first seven of the companies listed above as the present day Joint 
Service parties. The present Joint Service agreement came into effect on May 19, 1950. 

• The membership was originally listed in the name of Dollar Steamship Lines, Inc., Ltd. and effective November 
21, 1938, the name was changed to its present form, as here shown. 

7 This is the trade name for the following companies who hold one Conference Joint Service membership: Damp- 
skibsselskabet af 1912 Aktieselskab; and Aktieselskabet Dampskibssclskabet Svendborg. 

• Effective date of termination of membership pursuant to notice of resignation given to the Conference. 

» Present name came into effect on April 28, 1948. At all times prior thereto membership held In the name of States 

Marine Corporation. 

10 This is the trade name for the following companies who hold one Conference Joint Service membership: Skib¬ 

saktieselskapet Igadi; A/S Beseo; Akttieselskapet Ivarans Rederi; and A/S Lise. Prior to March 31, 1949, the Joint 
Service consisted of the following three parties: Skibsaktieselskapet Igadi; A/S Besco; and Aktieselskapet Ivarans. 

11 This is the trade name for the following companies who held one Conference Joint Service membership: Bederi 
A. B. Pulp; Rederi A. B. Jamaica; Salarais A/S; and D/S A/S Eikland. 

12 This is the trade name for the following companies who hold one Conference Joint Service membership: The 

De La Rama Steamship Company, Inc.; The Ocean Steam Ship Co., Ltd.; The China Mutual Steam Navigation Co., Ltd.; 

Nederlandsche Stoomvaart MaatschappiJ “Oceaan” N. V.; and Swedish East Asia Co., Ltd. Prior to March 29, 1950, 
the Joint Service consisted of the following two Lines: De La Rama Steamship Co., Inc.; and Swedish East Asia Co., Ltd! 


Commodity 


Feb. 16.19263 
to Effective Date 
of Tariff No. 6 


Tariff No. 66 


Tariff No. 8ti 
Nov. 1,1930 


UTariflf No. 1015 
Sept. 1,1934 


1. Porcelain (Cheap) 10.30 m< 

2. Celluloid Toys 10.50 m 

3. General Cargo (N. O. S.) 16.00 t/m* 

4. Canned Goods (Crab Meat 

and Tuna Fish) 

N. 

5. Raw Silk 

6. Metal Ware 

7. Bamboo Ware 

8. Cold Storage Cargo 

(Frozen Fish) 

9. Machinery 

10. Cotton Goods 


10.50 m7 

10.50 ml 

C. 

8.00 m 




11 



N. C. 

11.00 m 

10.50 m« 

C. 9.00 m 

C. 

9.00 m 


12 


17 


N. C. 14.00 m 

N. C. 

12.00 m 

16.00 t/m 

16.00 t/m 

C. 

18.00 w/m 

1 



N. C. 

* 

23.00 w/m 

10.50 m 

C. 10.00 m 

C. 

9.50 m 

9 

13 


19 

14.50 m 

N. C. 14.50 m 

N. C. 

14.50 m 

6.00 cwt 

6.00 cwt 

C. 

4.00 cwt 



N. C. 

6.00 cwt 

16.00 t/mlO 

16.00 t/mio 

C. 

10.00 m 




20 



N. C. 

13.00 m 

12.00 m 

12.00 m 

C. 

9.00 m 



N. C. 

12.00 m 

16.00 t/mio 

16.00 t/mio 

C. 

30.00 m 




21 



N.C. 

40.00 m 

22.00 t/m or 

2 % ad val. 

16.00 t/mio 

C. 

18.00 w/m 



N. C. 

23.00 w/m 

16.00 m 

16.00 m 

C. 

16.00 m 


N. C. 21.00 m 


Exh 


Rates Charged by the Japan-Atlantic and Gulf Freight Conference and Its Predecessors 1 for the Carriage o.l 


Tariff No. 1H« 
May 1.1935 


C. 9.00 m 


N. C. 12.00 m 


C. 10.00 m 


N. C. 13.00 m 

C. 20.00 w/m 
N. C. 25.00 w/m 

C. 13.50 m 
N. C. 17/50 m 


C. 4.00 cwt 
N. C. 6.00 cwt 


C. 12.00 m 


N. C. 16.00 m 


C. 8.00 m 


N. C. 11.00 m 


C. 33.00 m 
N. C. 42.00 m 


C. 20.00 w/m 

1 

N. C. 25.00 w/in 

C. 18.00 m 
N. C. 24.00 m 


Addenda to 
Tariff No. 11 

Tariff No. 12H 

May 1,1937 

Tariff No. 13W 
June 16,1937 

2*Tarifr No. 14H 
June 20,1938 

Tariff No. 15« 
Dec. 1,1939 

C. 9.00 m 

w 

C. 10.00 m 

C. 10.00 m 

C. 10.00 m 

C. 12.00 m 

N. C. 12.00 m 

N. C. 12.00 m 

N. C. 12.00 m 

N. C. 12.00 m 

N. C. 14.50 m 

C. 10.00 m 

24 

C. 12.00 m 

17 

C. 12.00 m 

17 

C. 12.00 m 

17 

C. 14.00 m 

i 

N. C. 13.00 m 

N. C. 14.00 m 

N. C. 14.00 m 

N. C. 14.00 m 

N. C. 17.00 m 

C. 20.00 w/m 

C. 20.00 t/m 

it 

N. C. 25.00 t/m 

C. 20.00 t/m 

C. 20.00 t/m 

C. 25.00 t/i 

N. C. 25.00 w/m 

N. C. 25.00 t/m 

N. C. 25.00 t/m 

N. C. 30.00 t/i 

C. 13.50 m 

C. 17.00 m 

C. 16.00 m 

27 

C. 16.00 m 

27 

C. 18.00 m 

i 

N. C. 17.50 m 

N. C. 19.00 m 

N. C. 18.00 m 

N. C. 18.00 m 

N. C. 21.50 m 


C. 4.00 cwt 
✓ 

N. C. 6.00 cwt 

C. 12.00 m 
N. C. 16.00 m 


C. 10.00 m 


N. C. 13.00 m 


C. 33.00 m 
N. C. 42.00 m 


C. 15.00 w/m 


N. C. 20.00 w/m 

C. 18.00 m 
N. C. 24.00 m 


C. 4.00 cwt 
N. C. 6.00 cwt 


C. 4.00 cwt 
N. C- 6.00 cwt 


C. 14.00 m 


C. 14.00 m 


C. 4.00 cwt 
N. C. 6.00 cwt 

C. 14.00 m 


N.C. 16.00 m 

C. 11.00 m 
N. C. 1300 m 


N. C. 16.00 m 


N. C. 16.00 m 


C. 11.00 m 
N. C. 13.00 m 


C. 11.00 m 
N. C. 13.00 m 


C. 40.00 m 


C. 40.00 m 


C. 40-001 


N. C. 44.00 m 

C. 17.00 t/m 
N. C. 19.00 t/m 

C. 20.00 m 
N. C. 24.00 m 


N. C. 44.00 m 

C. 17.00 t/m 
N. C. 19.00 t/m 

C. 20.00 m 
N. C. 24.00 m 


N. C. 44.001 


C. 17.00 t/m 
N. C. 19.00 t/m 


C. 20.00 m 
N. C. 24.00 m 


C. 6.00 cw 
N.C. 7.00 cw 

C. 16.00 m 

z 

N. C. 19.00 m 


C. 13.00 m 
N. C. 15.50 m 


C. 44.001 
N. C. 53.001 

C. 19.00 t/n 
N. C. 23.00 t/n 

C. 24.00 m 
N. C. 29.00 m 


I 

f 
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pit B 

: Ten Representative Commodities 2 in the Trade from Japan to United States Atlantic and Gulf Coast Ports 

1 _ 

f 

Tariff No. 161* 

July 1.1940 

Tariff No. 1714 

July 1.1941 

Tariff Xo. 1837 

May 1.1948 

Addenda to 

Tariff Xo. 18 

Tariff Xo. 19 

July 10,1948 

Addenda to 
Tariff Xo. 19 

C. 12.50 m 

C. 12.50 m 

39.25 m 

30.00 m3 

30.00 m4i 

30.00 m<2 

31 

31 





N. C. 14.50 m 

X. C. 14.50 m 





> C. 14.50 m 

C. 14.50 m 

22.25 m 

22.25 m 

25.50 m 

25.50 m 

17 » 

3S 





N. C. 16.50 m 

N. C. 16.50 m 





C. 29.00 t/m 

C. 29.00 t/m 

49.00 t/m 

49.00 t/m 

56225 t/m 

45.00 t/m4J 

N. C. 34.50 t/m 

X. C. 34.50 t/m 





C. 20.50 m 

C. 20.50 m 

34.50 m38 

35.50 m« 

40.75 m 

40.75 m 

33 

33 





X. C. 24.50 m 

N. C. 24.50 m 





C. 6.00 cwt 

C. 6.50 cwt 

8.00 cwt 

8.00 cwt 

9.25 cwt 

open** 

N. C. 9.00 cwt 

N. C. 9.50 cwt 





C. 18.50 m 

C. 18.50 m 

31.25 m 

31.25 m 

36.00 m 

36.00 m 

20 34 

38 





N. C. 22.00 m 

X. C. 22.00 m 





C. 13.50 m 

0* 13.50 m 

23.75 m 

23.75 m 

27.25 m 

27.25 m 

N. 0. 15.50 m 

X. C. 15.50 m 





C. 50.501 

C. 50.501 

85.251 

85.251 

98.001 

98.001 

N. C. 61.001 

X. C. 61.001 





C. 22.00 t/m 

C. 22.00 t/m 

30.00 t/m 

30.00 t/m 

34.50 t/m 

34.50 t/m 

1 X. C. 26.50 t/m 

X. C. 26.50 t/m 





C. 27.00 m 

C. 27.00 m 

33.75 m 

33.75 m 

38.75 m 

38.75 m 

X. C. 30.00 m 

X. C. 30.00 m 






Bates in Effect 


Addenda to 
Tariff Xo. 19 

Tariff Xo. 20 
February 15,1951 

Addenda to 
Tariff No. 20 

Addenda to 
Tariff No. 20 

on November 
14,1952 

25.00 m*5 

28.75 m*7 

28.75 t/m*« 

28.75 t/m 

28.75 t/m 

25.50 m 

29.25 m 

31.50 t/m<* 

34.00 t/mU 

3250 t/m** 

45.00 t/m 

51.75 t/m 

56.25 t/m«* 

56225 t/m 

5625 t/m 

40.75 m 

46.75 m 

46.75 t/m» 

50.50 t/m« 

50.50 t/m 

9.25 cwt** 

10.75 cwt 

11.50 cwt** 

1X50 cwtM 

1X50 cwtn 

36.00 m 

41.50 m 

4X50 t/m*0 

45.00 t/m«* 

45.00 t/m 

27.25 m 

31.25 m 

31225 t/m* 

33.50 t/m** 

3225 t/mK 

98.001 

112.751 

100.00 t»i 

100.00 1»1 

100.00 t«i 

34.30 t/m 

39.75 t/m 

42.75 t/m** 

42.75 t/m 

42.75 t/m 


38.75 m 


44.50 m 


47.50 t/m*8 


47450 t/m 


47.50 t/m 








Footnotes : 


1 The Japan-Atlantic and Gulf Freight Conference was originally known as the Japan-Atlantic Coast Freight Confer¬ 
ence (see fn. 3). This name <•«>...inucd in effect from February 16. 1926. until August 27, 1932, on which date the 
Federal Maritime Board approved an agreement amending the Conference’s basic Agreement No. 3103. This amendatory 
agreement changed the name of the Conference to its present form. 

2 The designated ten commodities wen* selected as those carried with the greatest frequency and in the greatest volume 
over the years studied, especially the post-World War II years. 

3 On February 16. 1926, the Japan-Atlantic Coast Freight Conference came into formal existence when the United 
States Shipping Board, predecessor in authority of the present Federal Maritime Board, gave formal approval to the 
Conference’s basic Agreement No. 73. The rates for the three commodities given in this column were obtained from a 
memorandum prepared in July, 1932. by the Tokyo Office of Nippon Yusen Kaisha. The memorandum, written in Japanese, 
bears a title which has been translated as “Memorandum on Two Conferences Over the Japan-U. S. Shipping Services”. 
It has as one of its purposes the outlining of the history of the Japan-Atlantic Coast Freight Conference and is based on old 
documents which that carrier has in its possession. These three rates continued in effect until the effective date of 
Tariff No. 6 (see fn. 6 ) where they were republished at the same level. Rates for the other seven commodities for this 
period could not be obtained. 

4m = per measurement ton of 40 cubic feet. 

5 t/m = per short ton of 2,000 pounds or per 40 eft., whichever yields the greater revenue. 

5 This tariff is the earliest tariff of which a complete record was found. It is a handwritten tariff which bears the 
caption of the Japan-Atlantic Coast Freight Conference and states that it “cancels all previous issues”. It further states 
that it was issued by Nippon Yusen Kaisha and Osaka Shosen Kaisha. Unfortunately it bears no date; however, since 
it gives as the duration of the contract/non-contract rates listed for Lily Bulbs to Atlantic Coast ports as December 31, 
1928, it can be definitely stated that the tariff became effective on a date prior thereto. Furthermore, it is known that 
on February 1. 1928, American Pioneer Line withdrew from the Conference leaving solely N. Y. K. and O. S. K. as 
members (see Exhibit A). Tariff No. 6 , therefore, probably came into effect at some date between February 1, 1928, and 
December 31, 1928. 

7 This is the rate shown for “cheap porcelain”, i. e., that having a value of $150.00 or less per measurement ton. 
Porcelain of greater value carried a rate of $13.00 m. 

I This is the rate shown for “cheap curios and toys”, i. e., those having a value of $150.00 or less per 40 eft. Toys of 
greater value presumably took the General Cargo (N. O. S.) rate. 

9 Only the canned crab contract and non-contract rates are shown in the tariff. The duration given is May 31, 1929. 
Canned* crab in the body of the tariff is shown having a rate of $10.00 m. Canned tuna presumably took the General Cargo 
(N. O. S.) rate. 

10 No rate specifically designated. Hence, presumably, it took the General Cargo (N. O. S.) rate. 

II The history of rates between the effective dates of Tariff No. 6 and of Tariff No. 8 is unknown except that the 
N. Y. K. memorandum (see fn. 3) shows that there was no change in rate for the first three commodities during these 
years. 

12 Celluloid toys were separated and made a separate tariff item apart from other types of toys and curios. The contract 
and non-contract rates were given as in effect “until further notice”. Addendum No. 1 to the tariff, effective April 1, 1931, 
extended these rates to September 30, 1931. 

13 duration to May 31, 1931. Canned crab, in the body of the tariff, is shown as having a rate of $12.50 m. 

i« A Joint Tariff of the Trans-Pacific Freight Conference of Japan and the Japan-Atlantic Coast Freight Conference. 


15 On April 1, 1931, Addendum No. 1 to Tariff No. 8 took 
Frozen Fish)” of $30.00t/m. However, since today frozen 
greatest volume, there is here shown only tariff items whidl 
change is made in the tables. The addendum lists no chaij 
shown in Tariff No. 8 continued in effect until at least Apr 
date of Tariff No. 10, is unknown. 


II of a value not in excess of $150.00 per 40 eft Porcelain of 
rate. 


n of a value not in excess of $100.00 per 40 eft Celluloid toys o| 
rate. 


1 * W/m = per long ton of 2240 pounds or per 40 eft., whichever 
1 , 1934; the Tariff No. 10 rate in existence prior thereto is 


is for tuna (maguro). The rate for canned crab was C. $9.25: 


20 of a value not in excess of $175.00 per 40 eft. Metal ware of | 
rate. 


21 This is the rate given for Cold Storage Fish, other than 
reefer cargo, that category of Cold Storage Cargo, which emt 

22 This is the rate given “Bamboo Poles and Sticks”. Bamt 
bamboo ware presumably took the General Cargo (N. O. S.)| 


23 

24 


Effective July 1, 1936, a rate of C. $10.00 m, N. C. $13.00 1 


The old rates continued in effect, the addenda making no 
shown by a notation of the old rates in the addenda column^ 


25 Bamboo ware was specifically listed as a tariff item in A 
2« Machinery was listed as a specific tariff item by Addend 
27for canned maguro (tuna). The rate for canned crab was *1 


2 » A “Notice to Shippers” dated September 14, 1939, stated t 
the Conference was cancelling all contracts forthwith and thal 
would be quoted gs new minimum rates on all cargo except il 
after October 1, 1939. A notice to silk shippers dated Septen| 
contracts were being cancelled forthwith and that the same 
minimum rates on raw silk for ships sailing from any J a panel 


29 for fish, other than maguro, in bulk. 

30for canned maguro (tuna). The rate for canned crab was C. 

31 of a value not in excess of $150.00 per 40 eft; for porcelain in 
each $1.00 higher per 40 eft 

32 Effective Oct 2,1940, the rate for toys of a value in excess 

33 for canned maguro (tuna). The rate for canned crab was C. $ 


34 Effective Oct 2,1940, the rate for metal ware of a value in < 



«!eet. It listed a rate for “Cold Storage Cargo (other than 
rordtish in bulk is the item of reefer cargo which moves in 
embrace this commodity and. therefore, no mention of this 
|?e in the Ten Representative Commodities, hence the rates 
1,1031. The history of rates thereafter, until the effective 


treater value presumably took the General Cargo (N. O. S.) 


greater value presumably took the General Cargo (N. O. S.) 


fields the greater revenue. Rate became effective December 
)t shown. 


X. C. $14.50 m. 

reater value presumably took the General Cargo (N. O. S.) 


aguro. Since frozen swordfish in bulk is today’s principal 
aces this commodity, will be here studied. 


blinds took a rate of C. $12.00 m, N. C. $16.00 m. Other 
[rate. 


to Gulf ports was established. 

aention of any change. Hereinafter, such situation will be 


Bendum No. 2, effective December 1, 1935. 
No. 1, effective August 26, 1935. 


LOO higher for both contract and non-contract carriage. 


at because of current conditions caused by war in Europe, 
. the >ame rates as the non-contract rates of Tariff No. 14 

llTl S li ips , sailixig from an - v Japanese port, on and 
I “ • ^39, further stated that, for the same reason, all 
mtesas the non-contract rates would be quoted as new 
port on and after November 27, 1939. 


{10.00 m. N. C. $23.00 m. 

[excess of this value, contract and non-contract rates were 


>f $100.00 per 40 eft. was C. $15.50 m, N. C. $17.50 m. 

1.00 m, N. c. $24.00 m. 

icess of $175.00 per 40 eft was C. $20.50 m, N. C. $24.50 m. 


»of a value not in excess of $100.00 per 40 eft; for celluloid toys in excess of this value, the rate continued as before 
(see fn. 32), i. e., C. $15.50 m, N. C. $17.50 m. 

*of a value not in excess of $175.00 per 40 eft.; for metal ware in excess of this value, the rate continued as before 
(see fn. 34), i. e., C. $20.50 m, N. C. $24.50 m. 

31 This is the Conference’s first post-World War II tariff. Conference sailings having been suspended on or about 
December 8. 1941, due to the outbreak of war between Japan and the United States. This tariff shows both contract and 
non-contract rates. However, the contract/non-contract rate system was suspended and the contract rates, which are the 
only rates shown for all post-World War II tariffs, were made applicable to all shipments; the non-contract rates became 
entirely academic. 

» Canned crab was $1.00 per 40 eft higher. 

3* Effective May 26, 1048, the prior rate continued in effect for porcelain of a value in excess of $150.00 per 40 eft 
The rate here shown is for porcelain of lesser value. 

40 Effective February 19. 1947, canned maguro (tuna) was absorbed into the same tariff item number as canned crab 
and one rate became applicable to both. 

41 of a value not in excess of $150.00 per 40 eft; for porcelain in excess of this value the rate of $39.25 per 40 eft. continued. 

<2 of a value not in excess of $275.00 per 40 eft.; for porcelain in excess of this value the rate of $39.25 per 40 eft. continued. 
This change became effective March 31, 1949. 

43 Effective June 28, 1950. 

44 Effective March 1, 1950, the rate was declared open and it remained thus until September 30, 1950, when the open 
rate was cancelled. 

45 of a value not in excess of $100.00 per 40 eft.; for porcelain in excess of this value, but not in excess of $275.00 per 
40 eft., the rate of $30.00 per 40 eft. was established; for porcelain in excess of these values, the rate of $39.25 per 
40 eft. was established. These changes became effective August 30, 1950. 

41 Effective October 1, 1950 (see fn. 44). 

47of a value not in excess of $100.00 per 40 eft.; for porcelain in excess of this valne, but not in excess of $275.00 per 
40 eft., the rate of $34.50 per 40 eft. was established; for porcelain in excess of these values, the rate of $45.25 per 40 
eft. was established. 

a Effective April 25, 1951; for porcelain of a value iot in excess of $100.00 per 40 eft. The rate basis for the other two 
categories of porcelain, based on value (see fn. 47) was likewise changed to t/m. 

4* Effective January 1, 1952. 

so Effective April 25, 1951. 

51 Effective June 28, 1951, a new item of “Swordfish” was established under Cold Storage Cargo at this rate. The old 
rate continued for all other Fish, in Bulk, other than maguro. Effective June 28, 1951, the new item was designated 
“Swordfish in Bulk or in Cloth Bags.” This designation and the rates given for it and for other Fish in Bulk, other than 
maguro, continues to the present. 

52 Effective February 27, 1952. Fifth revised page No. 41 of this tariff showed a rate of $36.00 t/m scheduled to come 
into effect on this date but before this could take place sixth revised page No. 41 was issued showing this rate as coming 
into effect on this date. Hence, the rate of $36.00 t/m was a mere paper rate and is not reflected in the above tables. 

53 Effective May 30, 1952, a rate of $13.00 cwt. was established from Korea. 

54 Effective April 30, 1952. 
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Exhibit C 


Mitsubishi Soko Kaisha 
Yokohama. 

Trans-Pacific Freight Conference of Japan 
Japan-Atlantio Coast Freight Conference 

Dear Sirs: 

With a view to stabilizing the freight market for the 
benefit of all parties concerned and at the same time taking 
into consideration the interests of the supporters of the 
Conference lines named below, we have pleasure in an¬ 
nouncing to your goodselves that the Tariffs of the Trans¬ 
pacific Freight Conference of Japan and the Japan At¬ 
lantic Coast Freight Conference have been thoroughly re¬ 
vised and brought up to date and both Tariffs are to be 
placed under joint general Contract Scheme. 

The new Tariffs, which are to become effective as from 
the 15th inst., are now being printed and will be distributed 
as soon as they are ready, but in the meantime we hasten 
to intimate to your goodselves the general outline of the 
new tariffs as follows:— 

(1) With a few exceptions, Contract and Non-Contract 
rates have been established on every commodity in the 
Tariffs. 

(2) Contract rates on many commodities have been re¬ 
duced as will be seen from the following list, whereas the 
Contract rate on all other commodities remain the same as 
in the present Tariffs. 
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Exhibit C 


Trans-Pacific Tariff 

Coast Overland 





New 



New 



Current 

Contract 

Current 


Contract 

Commodity 


Bate 

Bate 

Bate 


Bate 

Antimony Ware U.S.G. 

$10.00 

U.S.G. $ 9.00 U.S.G. $ 0.75 

U.S.G. 

$ 0.70 

Bamboo blinds, etc. 


6.00 

5.00 

0.60 


0.50 

Brushes 


13.00 

12.00 

1.25 


1.10 

Brush Handles 


13.00 

12.00 

0.70 


0.65 

Calcium Cyananide 


6.00 

5.00 

— 


5.00 

Camphor 


12.00 

8.00 

— 


8.00 

Chillies 


13.00 

10.00 

13.00 


10.00 

Cotton Goods 


9.50 

8.50 

1.10 


1.00 

Earthenware, etc. 

Hats (Formosa and 


4.00 

3.00 

0.50 


0.40 

Panama) 


20.00 

12.00 

3.00 


2.00 

“ (Straw and P. 







leaf) 


9.00 

5.00 

2.00 


2.00 

“ (N. 0. S.) 


20.00 

13.00 

3.60 


2.50 

Hemp Braid, etc. 


13.00 

10.00 

1.25 


1.25 

Lacquered Ware 


8.50 

7.00 

0.85 


0.75 

Menthol Crystal 


16.00 

16.00 

1.50 


1.20 

Oil (essential) 


16.00 

16.00 

1.50 


1.20 

“ (Camphor) 


16.00 

8.00 

16.00 


8.00 

“ (in bulk) 


8.00 

6.00 

8.00 


6.00 

Onions 


7.00 

6.50 

— 


6.50 

Oysters 


7.00 

6.00 

7.00 


6.00 

Paper Articles 


8.00 

7.50 

1.10 


0.90 

Pyrethrum Flowers 


6.00 

5.50 

0.30 


— 

Sand 

Silk Goods, Fuji and 


6.00 

3.00 

— 


3.00 

Pongee 


18.00 

15.00 

2.25 


2.00 

plus%% 





Skins and Furs 


20.00 

15.00 

20.00 


15.00 


plus y 2 % 

plus%% 

plus y 2 % 

plus%% 

Steel Bar, etc. 


7.00 

5.00 

7.00 


5.00 

Tea Dust 


5.00 

4.50 

5.00 


4.50 

Atlantic Tariff 







Commodity 



Current Bate 

New Contract Bate 


Bamboo Rakes 


U.S.G. $10.30 

U.S.G. 

$ 9.00 


Bean Cake and Meal 


10.00 


8.00 


Camphor 



12.00 


10.00 


Chillies 



30.00 


20.00 


Festoons 



10.00 


7.00 


Hats (Panama, etc.) 


16.00 or 2% 

16.00 


“ (Straw) 



16.00 


8.00 


Hides 



12.00 


10.00 


Oil (Vegetable and Fish) 

9.00 


8.00 
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Mitsubishi Soko Kaisha 
Yokohama. 


Commodity Current Bate New Contract Rate 


Oil (Camphor) 

U.S.G. 

$16.00 

U.S.G. $10.00 

“ (Bean and Fish in 

bulk) 

15.00 

10.00 

“ (other oil in bulk) 


17.00 

13.00 

Palm Leaves 


13.00 

12.00 

Seeds Meal 


9.00 

8.00 

Tea Dust 


10.00 

9.50 

Cheap Porcelain 


10.50 

8.00 

Earthenware 


10.50 

8.00 

Paper Articles 


10.50 

10.00 

Metal Ornaments 


10.50 

10.00 

Wooden Ware 


10.50 

10.00 

Lacquered Ware 


10.50 

10.00 

Pin Cushion 


10.50 

10.00 


(3) Non-Contract rates will be approximately 30% 
higher than Contract Rates. 

(4) Other terms and conditions are as per the Contract 
Form attached hereto. 

We would esteem it a favour if you would be good enough 
to sign the Contract Form herewith submitted, as soon as 
possible to enable us to make arrangements for putting the 
new Tariffs into force on the aforementioned date of 15th 
inst. 

Yours faithfully, 


American Mail Line 
Barber-Wilhelmsen Line 
Canadian Pacific S. S. Ltd. 
Dollar Steamship Line 
“K” Line 

Kokusai Kisen Kaisha 
Nippon Yusen Kaisha 
Osaka Shosen Kaisha 
For and on behalf of the 
Trans-Pacific Freight Con¬ 
ference of Japan. 


Rarber-Wilhelmsen Line 
Dollar Steamship Line 
Kokusai Kisen Kaisha 
Nippon Yusen Kaisha 
Osaka Shosen Kaisha 


For and on behalf of the 
Japan Atlantic Coast 
FreightConference. 
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46 Exhibit C 

Mitsubishi Soko Kaisha 
Yokohama. 

Trans-Pacific Freight Conference of Japan 

Japan-Atlantic Coast Freight Conference 

Memorandum of Agreement, whereby the undersigned 
Conference steamship Lines agree to carry and the under¬ 
signed Shippers and Exporters, their subsidiary Companies 
or Agents, agree to ship exclusively by vessels of the said 
Conference Steamship Lines from Japan Ports all com¬ 
modities to the destinations and at the Contract rates of 
freight or Ocean proportional rate of freight as set forth 
in the respective Tariffs No. 9 issued November 15th, 1931, 
supplements thereto or reissues thereof. 

This Agreement and all rates and conditions expressed 
in the respective Tariffs No. 9 to be effective November 
15th, 1931 and to remain in effect for one year subject to 
the terms of clause in paragraph No. 4. 

The Non-Contract rates of freight for shipments as set 
forth in the Trans-Pacific and Japan-Atlantic Tariffs No. 9 
referred to above will be strictly applied by all the under¬ 
signed Conference Steamship Lines on shipments by Ship¬ 
pers or Exporters not signatory hereto, or who do not, in 
accordance with this agreement, confine all their shipments 
to vessels of the Conference Steamship Lines. 

Ninety days notice shall be given to the under- 

47 signed Shippers and Exporters before the under¬ 
signed Conference Steamship Lines alter the rates 

of freight above referred to. 

American Mail Line Barber-Wilhelmsen Line 

Barber-Wilhelmsen Line Dollar Steamship Line 

Canadian Pacific S. S. Ltd. Kokusai Risen Kaisha 
Dollar Steamship Line Nippon Yusen Kaisha 

“K” Line Osaka Shosen Kaisha 

Kokusai Risen Kaisha 
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Nippon Yusen Kaisha 
Osaka Shosen Kaisha 


For and on behalf of the 
Trans-Pacific Freight Con¬ 
ference of Japan. 

K. Watanabe 

Secretary 


For and on behalf of the 
Japan-Atlantic Coast 
Freight Conference. 
K. Watanabe 

Secretary 


We Qonfirm our acceptance of the foregoing contract. 


Shippers 

Date-- 

Address 

Note :—Shippers are requested to note that until further 
notice the Mitsui Bussan Kaisha Shipping Depart¬ 
ment aTe participating carries [sic] with the Con¬ 
ference Lines. 


1 

1 
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Exhibit G 

COMPARISON OF CONFERENCE AND NON-CONFERENCE 1 LINER CARRYINGS IN THE TRADE FROM JAPAN 

TO UNITED STATES ATLANTIC AND GULF COAST PORTS. 


Col. (1) 

CoL (2) 

Col. (3) 

Col. (4) 

Col. (5) 

Col. (6) 

Col. (7) 

Month 

Non-Conference2 
Liner Carryings 
in Revenue 
Tons 

Total Conference 
Carryings in 
Revenue Tons 

Total Liner 
Carryings in 
Revenue Tons 
[Col. (2) -f Col. (3)1 

% Non-Conference 
Carryings 
[Col. (2) -5- Col. (4) 

X 100] 

% Conference 
Carryings 
[Col. (3) ■+■ Col. (4) 

X 100] 

No. of 
Conference 
Members with 
Sailings 
during Month 

June 1951 3 

5,214 

15,221 

20.435 

25.5 

74.5 

7 

July 1951 

1,832 

20,962 

22,794 

8.0 

92.0 

10 

Aug. 1951 

6,128 

13,341 

19.469 

31.5 

68.5 

12 

. Sept. 1951 

4,564 

18.444 

23,008 

19.8 

80.2 

11 

i Oct. 1951 

7,133 

14,531 

21.664 

32.9 

67.1 

11 

* Nov. 1951 

12.596 

19,562 

32,158 

39.2 

60.8 

12 

'Dec. 1951 

12,005 

24,955 

36,960 

32.5 

67.5 

11 

; |Jan. 1952 

10,189 

16,044 

26,233 

38.8 

61.2 

9 

fFeb. 1952 

10,778 

19,419 

30,197 

35.7 

64.3 

11 

fMarch 1952 

5,482 

22,047 

27,529 

19.9 

80.1 

10 

lApril 1952 

10,298 

18,085 

28,383 

36.3 

63.7 

10 

tMay 1952 

9,210 

17,738 

26,943 

34.2 

65.8 

10 

fjune 1952 

5,952 

20,875 

26,S27 

22.2 

77.8 

11 

■July 1952 

8,633 

22,905 

31,538 

27.4 

72.6 

11 

.■Aug. 1952 

14,175 

22,505 

36,680 

38.6 

61.4 

12 

$*Sept. 1952 

15,503 

29,9S4 

45,487 

34.1 

65.9 

12 

|Totals June 1951 through 
f Sept. 1952 

139,692* 

316,618 s 

456,310 

30.6 s 

69.4 7 



Col. (8) 


Average % of 
Carryings per 
Conference Member 
with Sailings 
during Month 
[Col. (6) Col. (7) 
X100] 


Footnotes : 

1 The only non-Conference carrier engaged in genuine common carrier operations in the Conference Trade during the 
period above set forth is Isbrandtsen. China Merchants Steam Navigation Co. berthed one vessel during the month of 
August, 1952, but. so far as the Conference Trade is concerned, this vessel carried only steel sheets to New Orleans; hence, 
this steamer has been eliminated from the records of liner operations and has been included in tramp operations. Also in 
the last half of 1950. Pacific Marine Corporation berthed two Liberty vessels, i. e., the S. S. Annasta and the S. S. Agatha 
at rates 15% under the Conference rates. This company discontinued service as the Libertv ships were unsuitable to the 
trade and the chartered tonnage appeared not to be adapted to regular sendee. No further facts with respect to the 
carryings of the S. S. Annasta or the S. S. Agatha are available. 

2 Statistics giving the total of Isbrandtsen’s carryings to ail of the United States, only, were available However, experi¬ 
ence in this trade, gained by the Conference members, as well as information obtained from Japan, is to the effect that, on 
a conservative basis, at least 85% of the total United States Isbrandtsen-carried cargo was destined for Atlantic and 
Gulf Coast ports Hence the Isbrandtsen carryings shown in this Column were computed on the basis of 85% of 
Isbrandtsen s total United States carryings from Japan. 


10.6 

9.2 

5.7 

7.3 

6.1 

5.1 

6.1 

6.8 
5.8 
8.0 

6.4 

6.6 

7.1 

6.6 

5.1 

5.5 










Lilt! JWihj's Ol Isbrandtsen for the period prior to June 1951 was aot available. 
However, it was possible to obtain Isbraudtsen’s carryings for the months of January 1049, 1950 and 1951 as well as for 
the months of July 1949 and 1950. These carryings, when compared with Conference carryings are as follows: 


Col. (1) 

Col. (2) 

Col. (3) 

Col. (4) 

Col. (5) 

Col. (6) 

Month 

Non- 

Conference 
Liner 
Carryings 
in Revenue 
Tons 

Total 

Conference 
Carryings 
in Revenue 
Tons 

Total Liner 
Carryings in 
Revenue Tons 
[Col. (2) + Col. (3)] 

% Non-Conference 
Carryings 
[Col. (2) ->- Col. (4) 

X 100] 

% Conference 
Carryings 
[Col. (3) Col. (4) 
X 100] 

Jan. 1949 

None 

7,817 

7,817 

0 

100 

July 1949 

None 

8,445 

8,445 

0 

100 

Jan. 1950 

9,435 

10.429 

19,864 

47.5 

52.5 

July 1950 

5,364 

24,920 

30,284 

17.7 

82.3 

Jan. 1951 

11,102 

15,541 

26,643 

41.7 

58.3 


Col. (7) 


Col. (8) 


No. of 
Conference 
Members 
with 
Sailings 
during 
Month 


Average % of 
Carryings per 
Conference Member 
with Sailings 
during Month 
[Col. (6) Col. (7) 
X 100] 


6 

5 

8 

7 


20.0 

16.7 

10.5 

10.3 

8.3 


Although Isbrandtsen carried no cargo during the months of January 1949 and July 1949, it did carry car"o during the 
mouths of February, March, April, May and June of the year 1949; the size of these carryings, however, is not known. 

i During this period Isbrandtsen had 2S sailings as follows: 


Sir John Franklin 
Flying Arrow 
Flying Independent 
Cape Race 
Flying Clipper 
Flying Trader 
Sir John Franklin 
Remsen Heights 
Brooklyn Heigh*s 
Flying Arrow 
Flying Independent 
Flying Foam 
Flying Clipper 
Flying Trader 
Sir John Franklin 
Remsen Heights 
Brooklyn Heights 
Flying Spray 
Flying Independent 
Flying Foam 
Plying Arrow 
Plying Trader 
Plying Clipper 
Sir John Franklin 
Plying Eagle 
Brooklyn Heights 
Remsen Heights 
Plying Spray 


(June-July 1951) 

(August 1951) 

(August-September 1951) 
(September 1951) 

(October 1951) 
(Oetober-November 1951) 
(November 1951) 

(November-Deeembcr 1951) 
(December 1951) 

(December 1951) 

(January 1952) 

(J a nuary-February 1952) 

(February 1952) 

(February-March 1952) 
(March-April 1952) 

(April 1952) 

(April-May 1952) 

(May 1952) 

(May-June 1952) 

(June 1952) 

(July 1952) 

(July 1952) 

(August 1952) 

(August 1952) 

(August 1952) 

(September 1952) 
(September 1952) 
(September 1952). 


Hence, the average carryings per non-Conference sailing was 49$).8 tons (compare with fn. 5). 

3 During this period the Conference members had a total of 2G2 sailings (see Exhibit D). Hence, the average carrying 
per Conference sailing was 1.20S.5 tons (compare with fn. 4). * K 


l 

7 


139.692 

456,310 

316.618 

456,310 


X 100 = 30.6%. 
X 100 = 69.4%. 







Exhibit D 


Conference Sailings in the Conference Trade* 


Month 

Total 

Month 

Total 

Jan. 

1949 

10 

Dec. 

1950 

11 

Feb. 

tt 

9 

Jan. 

1951 

11 

Mar. 

a 

10 

Feb. 

a 

14 

Apr. 

tt 

7 

Mar. 

tt 

15 

May 

a 

9 

Apr. 

a 

10 

June 

tt 

7 

May 

tt 

13 

July 

tt 

9 

June 

u 

12 

Aug. 

tt 

6 

July 

u 

16 

Sept. 

tt 

10 

Aug. 

u 

19 

Oct. 

tt 

12 

Sept. 

a 

18 

Nov. 

a 

11 

Oct. 

u 

12 

Dec. 

tt 

8 

Nov. 

u 

18 

Jan. 

1950 

8 

Dec. 

a 

18 

Feb. 

a 

9 

Jan. 

1952 

14 

Mar. 

tt 

8 

Feb. 

u 

18 

Apr. 

tt 

10 

Mar. 

u 

15 

May 

tt 

15 

Apr. 

u 

12 

June 

tt 

13 

May 

u 

15 

July 

tt 

11 

June 

u 

17 

Aug. 

tt 

13 

July 

u 

19 

Sept. 

It 

12 

Aug. 

a 

■ 20 

Oct. 

it 

15 

Sept. 

tt 

19 

Nov. 

it 

15 





♦These records are based on Statistics of Cargo Movements From Japan 
published monthly by the Conference for the period from January 1949 to 
the present, the issue for September, 1952, being the latest thus far published. 

In order to qualify as one sailing, a carrier, who at any given time, was a 
member of the Conference must have berthed a vessel at one or more 
Japanese ports and have actually loaded cargo destined for U. S. Atlantic 
and/or U. S. Gulf Coast Ports. In the case where a vessel may have 
loaded cargo at two or more ports and such loading extended from the end 
of one month into the next, credit for the sailing was given to that month 
in which the vessel was present in the majority of the Japanese ports of 
call. If this resulted in an equal division between two months, the month 
within which the vessel called at Yokohama, the principal Japanese port, 
was credited with the sailing. If this still did not result in a credit to one 
of two months, the first call at Yokohama was decisive. For the 
months of January, 1949, and September, 1952, the first and last months, re¬ 
spectively, covered herein, all sailings which could not be connected with 
sailings during the subsequent and prior months, respectively, were cred¬ 
ited to January, 1949, and September, 1952, respectively. 

A number of the carriers who were, from time to time, members of this 
Conference, were also members of the Trans-Pacific Freight Conference of 
Japan. As members of the latter Conference they berthed vessels which 
carried cargo, destined for Atlantic and Gulf Coast Ports, to Pacific Coast 
ports whence it was trans-shipped by inter-coastal carrier to its ultimate 
destination. These events are not given weight in the above computations. 

A number of Conference members operated in the trade from Japan to 
Atlantic and Gulf Coast Ports by utilizing the Suez Canal. Pursuant to 
the definition of one sailing, herein stated, these are not given any weight 
in determining sailing opportunities in the Conference Trade, above, unless 
cargo actually moved to a Conference destination. 
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Exhibit E 


June 25, 1952 


ABBREVIATED FREIGHT TARIFF 

Conference Isbrnndtsen 


Commodity 

Kate 

Basis 

Pac. 

O. C. P. 

Atl. 

Pac. 

O. C. P. 

Atl. 

Item 

No. 

Agar Agar 

W/M 

$ 32.25 


$ 42.00 

$ 29.05 


$ 37.80 

9 

Aluminum Manufactures of (ex¬ 
cluding sheets, bars and ingots) 

W/M 

33.00 


36.75 

29.70 


33.10 

10a 

Aluminum, N. 0. S. (incl. Scrap) 

2240 lbs. 
or 40 eft 

20.75 $18.75 

23.75 

20.75 $18.75 

23.75 

10 

Antimony Ware 

W/M 

36.25 


45.00 

32.65 


40.50 

15 

Artificial Flowers, value not ex¬ 
ceeding $150.00 per ton W/M 

W/M 




22.55 

19.15 

28.90 

25a 

Artificial Flowers, value exceeding 
$150.00 per ton W/M 

W/M 

26.50 

22.50 

34.00 

23.85 

20.25 

30.60 

25 

Bags (Shopping), Chip, Grass, 
Paper & Straw 

W/M 

23.50 

23.00 

31.25 

21.15 

20.70 

28.15 

40 

Bamboo, also Wooden Blinds, 
Screens and Shades, incl. semi¬ 
manufactures thereof 

W/M 

25.00 

23.00 

30.00 

23.00 

21.75 

27.00 

45 

Bamboo Brushes, Scrub (Sasara) 

W/M 

24.25 


32.50 

21.85 


29.25 

48 

Bamboo Dryers, Lamp Stands, 
Rakes, Scrapers 

W/M 

21.25 

20.00 

30.50 

19.75 


27.75 

50 

Bamboo Poles and Sticks, Plain, 
Raw, with no Metal or other 
attachments 

W/M 

20.00 

18.75 

28.00 

18.00 


25.50 

53 

Bamboo Ware, N. 0. & 

W/M 

25.00 

23.00 

32.25 

23.00 


29.50 

55 

Baskets, Chip: Easter, Willow and 
N. 0. S. 

W/M 

22.75 

21.25 

31.25 

20.75 

19.25 

28.50 

65 

Beer 

W/M 

28.50 


36.50 

25.65 


32.85 

89 

Binoculars and Opera Glasses, 
value $500.00 or more F. 0. B. 
Japan loading port, per ton 40 
eft 

W/M 

53.75 


69.75 

48.40 


62.80 

102 

Braid, Chip and Straw, incl. 

W/M 

32.75 

30.00 

39.75 

29.50 

27.00 

35.80 

120 


manufactures thereof N. 0. S. 
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Commodity 

Rate 

Baste 

Conference 

Pac. O. C. P. 

AtL 

Isbrandtsen 

Pac. O.C.P. 

AtL 

Item 

No. 

Braid, Hemp and Pedaline 

W/M 

$ 47.75 $42.50 $ 61.50 

$ 43.00 $38.25 $ 55.35 

122 

Braid, Paper and Wool 

W/M 

46.75 


61.25 

42.10 


55.15 

124 

Braid, N. O. S. 

W/M 

46.75 


61.25 

42.10 


55.15 

126 

Brass N. O. S. (Incl. Scrap) 

2240 lbs. 
or 40 eft 

20.75 

18.75 

23.75 

20.75 

18.75 

23.75 

127 

Brass Ware 

W/M 

36.25 


45.00 

32.65 


40.50 

128 

Brass Castings and Stampings (for 
plumbing purposes), incl. Alu¬ 
minum Pipe Fittings 

W/M 

24.50 


28.50 

22.05 


25.65 

129 

Cameras 

W/M 

53.75 


69.75 

48.40 


62.80 

169 

Canned Bamboo Sprouts, Canned 
Fish and Shell Fish, Canned 
Fruits, Canned Jams, Canned 
Vegetables 

W/M 

39.75 

37.75 

50.50 

35.80 

34.00 

45.45 

1 

175 

Canned Foodstuffs, N. O. S. 

W/M 

48.75 

43.00 

61.50 

43.90 

38.70 

55.35 

182 

Cargo N. O. S. (Articles not other¬ 
wise specified in Index) 

W/M 

48.25 


56.25 

43.45 


50.65 

191 

Carvings, Bone 

W/M 

30.00 

26.00 

37.50 

27.00 

23.40 

33.75 

193 

Chemicals, N. O. S. (Non-Danger- 
ous, Non-Inflammable, Non-Cor¬ 
rosive) 

W/M 

36.75 


47.25 

33.10 


42.55 

216 

Chillies 

W 

74.25 


85.00 

66.85 


76.50 

221 

Chip Blinds 

W/M 

32.75 


42.00 

29.50 


37.80 

225 

Clocks and Watches 

W/M 

53.75 


69.75 

48.40 


62.80 

235 

Cotton Manufactures: 

Bags, Blankets, Canvas, Gloves, 
Hosiery, Napkins, Nakpin Sets, 

W/M 

32.50 


47.50 

29.25 


i 

42.75 

260 


Piece Goods, Table Cloths, Tow¬ 
els, Twine, Wearing Apparel, 
Yarn and N. O. S. 


Cotton and Rayon Manufactures: 

Bed Spreads, Damask Sets, Elas- W/M 53.00 45.25 68.50 47.70 40.75 61.65 270 

tic Web, Napkins, Napkin Sets, 

Table Cloths and N. O. S. 

Cotton and Staple Fibre Mixed 1 

Goods; Cotton and Staple Fibre W/M 53.00 51.75 68.50 47.70 46.60 61.65 275 

Mixed Yarns 
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Exhibit E 


Commodity 

Rate 

Basis 

Conference 

Pac. 0. C. P. Atl. 

Isbrandtsen 

Pac. O. C. P. Atl. 

Item 

No. 

Dangerous Cargo, N. 0. S- 

W/M 

$146.25 


$190.75 

$131.65 


$171.70 

2% 

Dolls, Bisque 

W/M 

27.50 $23.50 

35.00 

24.75 $21.15 

. 31.50 

297 

Drugs, Medicines, Patent Prepa¬ 
rations, etc. 

W/M 

68.25 


83.25 

61.45 


74.95 

300 

Easter Novelties: 

Cotton and Rayon Bunnies, 
Chicks, etc. includes Valentine, 
St Patrick's Washington’s 
Birthday, etc. Souvenirs and 
Articles 

W/M 

25.00 

21.00 

32.50 

23.00 

19.00 

30.00 

312 

Electrical Bulbs, incl. X’mas Tree 
Electric Bulbs 

W/M 

28.50 


36.50 

25.65 


32.85 

315 

Feathers 

M 

47.50 

39.75 

53.75 

42.75 

35.80 

48.40 

332 

Ferro Chromium, Ferro Mangan¬ 
ese, Ferro Phosphorus, Ferro 
Silico Manganese, Ferro Silicon 
Manganese t 

W/M 

28.25 


34.00 

25.25 


30.60 

340 

Ferro Tungsten 

W/M 

65.00 


52.00 

58.50 


46.80 

341 

Festoons 

1 

W/M 

23.50 

22.50 

31.25 

21.15 

20.25 

28.15 

347 

Fireworks (As described by U. S. 
Dept, of Commerce in Miscel¬ 
laneous Series No. 92, “Stowage 
of Ship Cargoes”, Item 1514 of 
Issue 1920, supplements or ad¬ 
ditions thereto) * 

W/M 

42.00 

39.00 

0 

47.75 

37.80 

35.10 

43.00 

353 

Fishing Guts, Bamboo Fishing 
Poles, Lines and Parts; Fishing 
Poles 

W/M 

53.25 


69.25 

47.95 


62.35 

360 

Ginger, Dried 

W/M 

39.75 


45.00 

35.80 


40.50 

383 

Glass Manufactures: ) 

Ash Trays, Lamp Stands and 
Parts, and N. 0. S. for cheap 
Stem Ware, see Item No. 675 

W/M 

29.50 


37.50 

26.55 


33.75 

385 

Groceries and Provisions (not 
canned goods) 

W/M 

38.25 


49.25 

34.45 


44.35 

408 

Hair, Animal, including Horse 
and Rabbit 

W/M 

33.75 


45.75 

30.40 


41.20 

412 


! 
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Exhibit E 

Conference Isbrandtsen 


Commodity 

Rate 

Basis 

Pac. 

O. C. P. 

AtL 

Pac. 

O.C.P. 

AtL 

Item 

No. 

Hardware, viz., Screws, Padlocks, 
Bolts and Nuts, Window Fit¬ 
tings and Hinges of Iron or 
Brass 

W/M 

$ 37.00 $35.00 $ 45.00 

1 

$ 33.30 $31.50 $ 40.50 

421 

Ilats, Chip and Straw 

W/M 

31.25 


39.25 

28.15 


35.35 

427 

Household Goods (See Rule 22) 

W/M 

44.75 


69.00 

40.30 


62.10 

447 

Imitation Pearl Bracelets and 
Necklaces 

W/M 

53.75 


69.75 

48.40 


62.80 

461 

Insect Powder 

W/M 

43.75 


57.50 

39.40 


51.75 

467 

Iron Wire and Steel Wire, incl. 
Wire Rods 

W 

24.00 


32.00 

21.60 


29.80 

479 

Lacquer Ware, N. 0. S. 

W/M 

35.50 

31.50 

44.75 

31.95 

28.35 

40.30 

500 

Lamp Shades; Lamp Shades, Paper 

W/M 

43.25 


55.25 

38.95 


49.75 

505 

Lanterns 

W/M 

27.00 

20.75 

33.75 

24.30 

18.70 

30.40 

507 

Lanterns, Hurricane 

W/M 

36.25 


45.00 

32.65 


40.50 

508 

Linen Goods 

W/M 

53.75 

46.00 

66.50 

48.40 

41.40 

59.85 

525 

Loofahs 

W/M 

43.25 


57.00 

38.95 

• 

51.30 

527 

Lumber, Loose 

MBft. 

47.75 


67.25 

43.00 


60.55 

529 

Lumber, viz: Bundled—not more 
than 400 F. B. M. or less than 
350 F. B. M. each, weight not 
exceeding 1500 lbs. 

MBft. 

45.00 


41.00 

40.50 


.36.90 

530 

Machinery 

W/M 

30.75 


42.75 

27.70 


38.50 

531 

Machines, Sewing; Heads & Parts 

W/M 

30.75 


42.75 

27.70 


38.50 

532 

Mats, Table, Grass and Straw 

W/M 

19.75 

18.50 

27.00 

17.80 

16.65 

24.30 

555 

Matting; Matting, Chip 

W/M 

19.75 

18.50 

27.00 

17.80 

16.65 

24.30 

557 

Metal Ware, N. O. S. 

W/M 

36.25 


45.00 

32.65 


40.50 

580 

Microscopes, Toy 

M 

43.75 


57.50 

39.40 


■ 51.75 

582 

Minimum Charge for One B/L 

B/L 

14.25 


21.25 

14.25 


21.25 

586 

Monosodium Glutamate or “Aji¬ 
nomoto” 

W/M 

53.75 


69.75 

48.40 


62.80 

i 

593 

Naphthalene 

W/M 

36.25 


40.00 

32.65 


45.00W599 

Needles; Phonograph Needles -, 
Needles and Threaders 

W/M 

39.75 


49.50 

35.80 


44.55 

601 
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Exhibit E 



Rate 

Conference 

Isbrandtsen 

Item 

Commodity 

Novelties and Ornaments, Tissue 
Covered (Silk, Rayon, Cotton 

Basis 

Pac. 0. C. P. AtL 

Pac. O. C. P. AtL 

No. 

Mixed, Leather and Imitation 
Leather), Boxes, Bags, Cases, 
Pincushions, Emery Bags, etc. 

W/M 

$ 30.00 $26.00 $ 37.50 

$ 27.00 $23.40 $ 33.75 

603 


Oil, Fish and Vegetable, in Con¬ 
tainers (not including Fish 

W/M 

30.00 

38.50 

27.00 


34.65 613 

Liver, Shark Liver or Whale 
Liver Oil) 

Oil, Fish Liver, Shark Liver and 
Whale Liver, in containers: in¬ 
cluding Fish or Sea Animal Oils, 
blended 

8,000 units USP or lower 

W/M 

33.75 

' 44.75 

30.40 


40.30 614 

8,001 units to 15,000 units USP 

il 

45.25 

57.75 

40.75 


52.00 

15.001 units to 25,000 units USP 

a 

60.25 

76.75 

54.25 


69.10 

25,000 units USP and over 

4 i 

103.25 

111.50 

92.95 


100.35 

Paper Manufactures: 

Cellophane, Fans. Filter, Jam 
.Jars, Napkins, Shaving Articles 

W/M 

37.00 

35.00 45.50 

33.30 

31.50 

40.95 635 

N. O. S. 

Cellophane Paper (New York 
Only) 

Personal Effects 

W/M 

W/M 

44.75 

69.00 

40.30 


32.50 635a 

62.10 662 

Pipe, Cast Iron 

W/M 

21.50 

30.25 

19.35 


27.25 665 

Pipe Fittings, Malleable Cast Iron 

W/M 

32.75 

41.50 

29.50 


37.35 667 

Pipe, Steel 

W/M 

25.75 

33.75 

23.20 


30.40 669 

Porcelainware, Earthenware, 
Chinaware, Crockery*, Rocking¬ 
ham Ware, including Manufac¬ 
tures of the foregoing, viz.. Ash 
Trays, Dolls and toy’s, Lamp 
Stands (without metal equip¬ 
ment and wiring). Novelties, 
Ornaments, and Pottery, Value 
not exceeding $100.00 per 40 
eft. 

i Value exceeding $100.00 but not 
exceeding $275.00 per 40 eft. 

W/M 

23.25 

Remarks: Isb. only will take different 
valuation of $125.00 for rate (1). For 
Cheap Stemware Value not exceeding 
$125.00 Isb. will apply the rate U) 

675 

21.75 28.75 20.95 19.60 25.90(1) 

W/M 

28.00 

27.00 34.50 

25.20 

24.30 

28.25(2) 

Value exceeding $275.00 per 40 

W/M 

38.75 

37.75 45.25 

34.90 

34.00 

40.75(3) 

[sjc] 







/ 


51 


v‘ 

I '* 

•< s 

v-' 


i 


47 

Exhibit E 

Conference Isbrandtaen 


Commodity 

Rate 

Basis 

Pac. 

O. C. P. 

Atl. 

Pac. 

O. C. P. 

AtL 

Item 

No. 

Rackets, Shuttlecocks and Nets, 
Tennis and Badminton 

W/M 

$ 42.75 


$ 50.75 

$ 38.50 


$ 45.75 

691 

Rags, Cotton, Roofing and Wiping 

W/M 

20.25 $18.25 

27.00 

18.25 $15.45 

24.30 

693 

Rayon Manufactures: 

Elastic Web, Gloves, Mats, Piece 
Goods Wearing Apparel and 
Yam, N. 0. S. 

W/M 

53.00 

57.00 

68.50 

47.70 

40.75 

61.65 

705 

Rayon and Woolen Mixed Goods 

W/M 

52.00 


68.25 

46.80 


61.45 

711 

Rubber Articles, N. 0. S. incl. 
Tennis and Beach Balls 

W/M 

36.25 


47.25 

32.65 


42.55 

728 

Rugs: Cotton, Jute, Paper, Rag, 
Rice Straw and Straw Fibre 

W/M 

20.25 

18.25 

27.00 

18.25 

1 

16.45 

24.30 

745 

Rugs, Ramie and Wool, Staple 
Fibre & Wool 

W/M 

36.00 


46.00 

32.40 


41.40 

747 

Rugs, Ramie, Ramie & Wool, 
Rayon, and Wool 

W/M 

44.00 

42.00 

60.00 

39.60 

i 

37.80 

54.00 

750 

Sake 

W/M 

45.75 


61.25 

41.20 


55.15 

755 

Shoyu 

W/M 

37.75 


49.25 

34.00 


44.35 

784 

Silk Piece Goods (Woven with 
Fibre, wholly or chiefly of Silk 

W/M 

75.50 


93.75 

67.95 

f 

84.40 

792 


Tussah, Dupion and/or Spun 
Silk) 

Silk Wearing apparel incl. Mufflers 


Handkerchiefs and Scarves 

W/M 

89.00 


111.25 

80.10 

l 

100.15 

795 

Silk Noils and Silk Waste (exclud¬ 
ing Silk Noils Piece Goods) 

W/M 

43.00 

37.25 

53.25 

38.70 

33.55 

47.95 

797 

Silk, Mixed spun and Staple Fibre 
Yam 

W/M 

71.00 


93.25 

63.90 

, 

83.95 

799 

Silk, Raw, Tussah, Wild Dupion 
and Spun 

C 

7.75 

6.75 

11.50 

7.00 

6.10 

10.35 

801 

Silk & Rayon Mixed Goods; Silk 
& Rayon Mixed Piece Goods 

W/M 

71.50 


93.25 

64.35 


83.95 

805 

Silk Staple Fibre Mixed Goods; 
Silk Staple Fibre Mixed Piece 

W/M 

71.50 


93.25 

64.35 


83.95 

807 


Goods 
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Exhibit E 

Conference Isbrandtsen 


Commodity 

Rate 

Basis 

Pac. 

O.C.P. 

AtL 

Pac. 

O.C.P. 

AtL 

Item 

No. 

Silk, Thrown (Crepe Yarn) 

C 

$ 12.75 


$ 16.75 

$ 11.50 


$ 15.10 

809 

Silk, Spun & Wool Mixed Yarn 

W/M 

90.00 


111.25 

81.00 


100.15 

811 

Skins & Furs in Cases 

W/M 

74.50 


90.00 

67.05 


81.00 

815 

Skins & Furs in Bales 

W/M 

65.50 


80.00 

58.95 


72.00 

816 

Hides, Dry in Bales 

W/M 

42.00 


48.50 

37.80 


43.65 

817 

Hides, Dry in Cases 

W/M 

34.00 


57.50 

30.60 


51.75 

818 

Slippers, Grass, Straw, Towelling, 
Wool, without Leather or Rub¬ 
ber Soles 

Slippers, Grass, Straw, Towelling, 
Wool, with Leather or Rubber 
Soles 

W/M 

W/M 

31.00 $27.00 

38.50 34.50 

39.75 

52.50 

27.90 $24.30 

34.65 31.05 

35.80 

47.25 

819 

Slippers, N. 0. S. 

W/M 

43.75 


57.50 

39.40 


51.75 

821 

Sporting Goods, N. 0. S. 

W/M 

53.75 


69.75 

48.40 


62.80 

845 

Stationery and Stationery Sup¬ 
plies 

W/M 

42.75 


55.25 

38.50 


49.75 

860 

Steel* and/or Iron Bars, .Plates, 
Sheets, N. 0. S. (Including Gal¬ 
vanized Iron Sheets) 

2240 lbs. 
or 40 eft. 

15.00 


23.00 

15.00 


23.00 

863 

Table Tennis Balls, Ping Pong 
Balls, Celluloid 

M 

36.50 



32.85 



875 

Toys and Games (Children’s) 
N. 0. S. 

W/M 

25.00 

21.00 

32.50 

23.00 

19.00 

30.00 

905 

Trays, Wood, Undecorated 

W/M 

31.00 


37.50 

29.90 


33.75 

906 

Walnuts, in Shells 

W 

80.50 

71.75 

87.75 

72.45 

64.60 

79.00 

933 

Walnuts, without shells 

W/M 

44.00 

42.00 

46.75 

39.60 

37.80 

42.10 

935 

Wood, Ply (including Wallboard) 

W/M 

30.00 


38.50 

27.00 


34.65 

946 

Wood Panels; Wood Veneer 

W/M 

40.00 

34.25 

45.25 

36.00 

30.85 

40.75 

947 
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Commodity 


Conference Isbrandtsen 

Rate 

Basis Pac. O.C.P. Atl. Pac. O.C.P. Atl. 


Item 

No. 


Wood Manufactures: 

Bowls (Plain or varnished), 
Canes (Walking), Coaster Sets, 
Chesterfield Canes, H a k o n e 
Boxes, Hangers, Lamp Stands, 
Nut Crackers, Salad Sets, Spoons 
and Forks, Tie Racks. Tooth 
Picks, Sticks, Trays, Wooden- 
ware, Wooden Ship Models, Zig- 
Zag Rules, N. 0. S. Value not 
exceeding $125.00 per ton 
Value exceeding $125.00 but not 
exceeding $275.00 per ton 
Value exceeding $275.00 per ton 

Woolen Manufactures: 

Gloves, Hosiery, Piece Goods, 
Woolen Top & Carding Yarn, 
N. O. S. 

Wool Noils 

X’mas Ornaments: 

Cotton and Rayon Santa Claus, 
Decorated Paper and Tinsel 
Balls. Snow Balls, Paper Houses, 
etc. X ’mas Glass Ornaments and 
Figures, Tree Ornaments and 
Hollow Glass (not incl. X’mas 
Tree Electric Bulbs). Excludes 
all Artificial Flowers and Leaves 


W/M 

W/M 

W/M 


W/M 

W/M 


' ) 

1 ) 

) 

) 

) 

) 

) 

! ) 

) 950 

) 

20.95 $19.60 $ 25.90) 

) 


$ 40.00 $34.25 $ 45.25 


56.25 

44.00 42.00 


72.25 

60.00 


25.20 24.30 
36.00 30.85 


50.65 

41.40 37.80 


28.25) 

40.75) 


60.30 955 
54.00 957 


W/M 25.00 21.00 32.50 23.00 19.00 30.00 958 
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ISBRANDTSEN LINE 
New York 


INDEPENDENT 


DEPENDABLE 


REGULAR SAILINGS FROM JAPAN 


No. 38 


Tokyo, November 6, 1952. 


We are happy to announce to all our shippers that our j 

NEW RATE EFFECTIVE S/S “FLYING CLOUD” WILL BE 10% LESS 
THAN THE CONFERENCE CONTRACT RATE 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••«« 


To New York, Norfolk, Baltimore & Philadelphia via 
San Francisco & Los Angeles 


Vessels 

Kobe 

Nagoya 

Shimizu 

Yokohama 

S/S Flying Cloud 

Arrived 

S’is. Nov. 10 

Nov. 11 
Nov. 12 

Nov. 13 

Arr. Nov. 14 
S’is. Nov. 16 

S/S Flying Trader 

Arr. Nov. 21 

S’is. Nov. 25 

Nov. 26 
Nov. 27 

Nov. 28 

Arr. Nov. 29 
S’is. Nov. 30 

S/S Flying Enterprise II 

Arr. Dec. 3 

S’is. Dec. 7 

Dec. 8 
Dec. 9 

Dec. 10 

Arr. Dec. 11 
S’is. Dec. 15 

S/S Flying Clipper 

Arr. Dec. 24 

S’is. Dec. 26 

Dec. 27 
Dec. 28 

Dee. 29 

Arr. Dec. 30 
S’is. Dec. 31 

S/S Flying Eagle 

Arr. Jan. 5 ’52 
S’is. Jan. 10 

Jan.11 
Jan. 12 

Jan. 13 

Arr. Jan. 14 
S’is. Jan. 16 


* • Excellent passenger accommodations are available with private lavatory 

and shower. To San Francisco $350, to New York $450. 


. GENERAL AGENTS 


TOKYO: 

Sanyu Bldg, Tel. 24- 0447,1473.2529. 6854 
YOKOHAMA: 

Yokohama Foreign Trade Bldg. Tel. 2-7273. 7292 
KOBE: 

4tb Floor Mateuoka Kiaea Bldg.Tel. 4*0180,1525 


OSAKA: 

No. 7,10—ebome, Koraibaefai, Higashi-Ku.Tel. 23-7809 
NAGOYA: (Aiebl Katun) 

..4j4—cboxne, Minato-honaaebbMinato- lev. Tel. 6-1601 - B 

SHIMIZU: (Sbimisu Soko) 

2,1-chome.Hinode-cboTel. Sbimisu 1144 1901 


,cn 
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61 Exhibit H 

CARRYINGS BY TRAMP VESSELS IN THE TRADE 1 
FROM JAPAN TO UNITED STATES ATLANTIC 
AND GULF COAST PORTS 


• 

Cargo Carried * 

Cargo Carried 

Months 

in Pounds 

in Short Tons 

March 1949 

57,416,923 

28,708.46 

September 1949 

885 

0.44 

March 1950 

21,968,790 

10,984.40 

September 1950 

26,929,670 

13,464.84 

March 1951 

181,671 

90.84 

September 1951 

902,775 

401.39 

March 1952 

21,477,990 

10,739.00 

September 1952 

26,433,780 

13,216.89 


Footnotes: 


i This data was obtained from the United States Department of Commerce, 
Bureau of Census, unpublished Beport SM-303. United States General Imports 
of Merchandise on Vessels by Type of Vessel Service by Domestic Port of 
Unlading by Foreign Port of Lading by Schedule T Commodity. 

The Conference has no available source of information as to the rates 
larged for the transportation of all of the cargoes whose weights are stated 
. bove. Certain information, however, is available and we append this infor¬ 
mation as being pertinent upon the question to which this statement is directed: 


Name of Tramp Month Type of 

Cargo 


Bate Conference Bate 
Then in Effect 


Pacific Maru September 1951 Scrap Iron $16.00 per 

and Steel long ton 

(birth terms) 

Nichigoyoku Maru ‘ ‘ 11 Scrap Iron $16.00 per 

and Steel long ton 

(birth terms) 

Alice Brown December 1951 Steel Plates $20.00 per 

long ton 
(berth terms) 


$17.25 per long 
ton 

$17.25 per long 
ton 

$23.00 per long 
ton or measure¬ 
ment ton 
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62 Footnotes (cont’d): 
Name of Tramp Month 


Type of Bate Conference Bate 

Cargo Then in Effect 


Union Power 

January 1952 

Steel Plates 
and Steel 
Pipe 

$17.00 per 
long ton 

P. 1.0. 

$23.00 per long 
ton or measure¬ 
ment ton 

Mariam 

August 1952 

Steel Plates 

$5.50 per 
long ton 

F. 1.0. 

$23.00 per long 
ton or measure¬ 
ment ton 

Hai Chang 

t( a 

«« «« 

Bate unknown 

$23.00 per long 
ton or measure¬ 
ment ton 

Cabanos 

t€ a 

tt << 

Approx. 
$60,000. 
lump sum for 
approx. 9,400 
measurement 
tons 

$23.00 per long 
ton or measure¬ 
ment ton 

Kaiyo Maru 

a a 

Steel 

$12.00 per 
long ton 
(berth terms) 

$23.00 per long 
ton or measure¬ 
ment ton 

Haiyo Maru 

October 1952 

Steel 

and 

Wire Bods 

$12.50 per 
iong ton 
(berth terms) 
$12.50 per 
long ton 
(berth terms) 

$23.00 per long 
ton or measure¬ 
ment ton 
$32.00 per short 
ton 


2 The months of March and September were selected at random in order to 
reflect some of the tramp carryings in the trade during the post-World War II 
period. 

3 The carryings in the Bureau of Census unpublished Beport SM-303 are 
shown in pounds. When a comparison is made between carryings by tramp 
vessels shown in this exhibit with the Conference and non-Conference liner j 
carryings shown in Exhibit G, account should be taken of the fact that the, 
liner carryings are shown in units of “revenue tons”. 
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Exhibit I 


Difference (—) # 
Between Proposed 
Non-Contract 
Bate and 


Number of Items 
as to Which 
Proposed 
Non-Contract 


Difference (+) # 
Between Proposed 
Non-Contract 
Bate and 


Number of 

Pre-November 15 

Pre-November 15 

Number of 

• Pre-November 

Tariff Items 

Tariff Bate 

Tariff Bate 

Tariff Items 

Tariff Bate 

1 

— 

$10.75 

. 13 

41 

+$ .25 

1 

— 

10.50 


65 

+ .50 

1 

— 

10.25 


20 

+ .75 

1 

— 

9.50 


17 

+ 1.00 

3 

— 

7.50 


7 

+ 1.25 

1 

— 

7.25 


4 

+ 1-50 

2 

— 

7.00 


2 

+ 1.75 

2 

— 

6.50 


1 

+ 2.25 

1 

— 

6.00 


1 

+ 2.50 

2 

— 

5.75 


2 

+ 2.75 

3 

— 

5.50 


1 

+ 3.00 

4 

— 

5.25 


2 

+ 3.50 

1 

— 

5.00 


1 

+ 3.75 

2 

— 

4.75 


2 

+ 4.75 

1 

— 

4.50 


1 

+ 5.00 

1 

— 

4.25 


1 

+ 5.25 

2 

— 

4.00 


2 

+ 5.50 

5 

— 

3.75 


1 

+ 5.75 

3 

— 

3.50 


1 

+ 6.00 

3 

— 

3.25 


1 

+ 6.50 

3 

— 

3.00 




3 

— 

2.75 




9 

— 

2.50 




10 

— 

2.25 


• 


5 

— 

2.00 


> 


9 

— 

1.75 




10 

— 

1.50 

#*» ** 

* * 

. 

. 

9 

— 

1.25 


• 


4 

— 

1.00 




11 

— 

.75 




7 

— 

.50 




11 

— 

.25 





• A minus (—) before an amount indicates that the new non-contract rate is less by that 
amount than the old tariff rate. A plus (+) before an amount indicates that the new non¬ 
contract rate exceeds the old tariff rate by that amount. 
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Exhibit J 


Japan-Atlantic and Gulf Freight Conference 
Agreement for the Carriage of Freight 

Contract No.- 

This Agreement made between-, 

hereinafter called the Shipper, and the Members of the 
Japan-Atlantic and Gulf Freight Conference, hereinafter 
called the Carriers, provides as follows: 

1) The Shipper agrees to forward or cause to be for¬ 
warded by vessels of the Carriers all shipments made 
directly or indirectly by him, his agents, subsidiaries, asso¬ 
ciated or parent companies, from Japan, Korea and Okin¬ 
awa to United States Gulf Ports and Atlantic Coast Ports 
of North America, whether such shipments are made 
C. I. F., C. & F., F. 0. B., ex godown or by any other terms. 

2) The Carriers agree to carry the Shipper’s cargoes so 
far as their regular services are available, at the Contract 
rates set out in the Tariff of the Japan-Atlantic and Gulf 
Freight Conference. Rates of freight are subject to reason¬ 
able increase. The Carriers undertake to give the Shipper 
notice of increase by letter, by general posting of revisions 
of tariff rates in the office of the Secretary, Japan-Atlantic 
and Gulf Freight Conference, or by press announcement 
thereof. Increases shall not become effective until the ex¬ 
piration of the calendar month during which notice is given 
and of the two calendar months next following. 

For the purpose of giving the Shipper notices of all 
changes in rates, the Shipper shall furnish the Conference 
Secretary a list of commodities in which the Shipper is in¬ 
terested, and the Shipper shall thereafter receive notice of 
change of rates applicable to said commodities. 
65 Should the Carriers during the period of this Agree¬ 
ment reduce rates on any commodity on which Con¬ 
tract rates are applicable, the Shipper shall be given the 
full benefit of such reduced rates during the period same 
remain in effect. 
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3) All Conference rules, regulations, terms and condi¬ 
tions in the Tariff of the Japan-Atlantic and Gulf Freight 
Conference and the respective addenda current at the time 
of shipment of goods are part of this Agreement. 

4) The Carriers undertake to maintain a shipping service 
which shall be adequate to meet the reasonable require¬ 
ments of the commerce of Japan, Korea and Okinawa mov¬ 
ing in the trade specified in Paragraph 1 above. The Ship¬ 
per may select any vessel in the regular services of the 
Carriers subject only to mutual agreement as to quantity 
per vessel and to ability of vessel to carry. 

If the Carriers do not furnish space after the Shipper 
applies therefor, the Shipper may secure space elsewhere 
without prejudice, provided he first notifies the Secretary, 
Japan-Atlantic and Gulf Freight Conference, Tokyo, Japan, 
of his requirement for space and provided the Secretary 
does not notify him within three (3) days thereafter, ex¬ 
cluding Sundays and holidays, of the availability of space 
on Carriers ’ vessels within the ensuing fifteen (15) day 
period. 

5) If the Shipper shall make or cause to be made, any 
shipment in violation of this Agreement, the Shipper shall 
pay as liquidated damages to the Carriers fifty percentum 
(50%) of the amount of freight which the Shipper would 
have paid had such shipment been made in a vessel of the 
Carriers at the Contract rate currently in effect. Upon 
failure of the Shipper to pay liquidated damages within 
thirty (30) days after receipt of demand from the Carriers, 
the Carriers shall terminate the Shipper’s right to the Con¬ 
tract rates until the Shipper pays to the Carriers the amount 

due. If the Shipper violates this Agreement more 
66 than once in any period of twelve (12) months, the 
Carriers shall cancel this Agreement by serving 
written notice upon the Shipper. If the Agreement is thus 
cancelled, the Carriers shall refuse to enter into a new 
Agreement with the Shipper until any unpaid liquidated 
damages due to the Carriers have been paid in full. 
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The Shipper shall, upon request, furnish to the Carriers 
full and complete information with respect to any shipment 
made, or caused to be made, by the Shipper in the trade 
covered by this Agreement. 

6) Notwithstanding any other provision of this Agree¬ 
ment, if the Shipper submits written proof satisfactory to 
the Secretary of the Japan-Atlantic and Gulf Freight Con¬ 
ference that a foreign buyer on an F. 0. B. or F. A. S. ship¬ 
ment from Japan has designated a non-Conference vessel 
for a shipment, then such shipment will be exempt from 
this Agreement. The Carriers shall thereafter deny Con¬ 
tract rates on subsequent cargo consigned to such foreign 
buyer on an F. 0. B. or F. A. S. basis, in vessels of the 
Carriers to destinations specified under Paragraph 1 above 
unless such foreign buyer shall first subscribe to a contract 
with the Carriers. 

7) Shipments under this Agreement are subject to all 
the terms and conditions of the respective Carrier’s en¬ 
gagement note, permit, dock receipt and bill of lading in 
use by the Carrier when shipments are tendered. 

8) The Carriers may cancel this Agreement or suspend 
service in the event of hostilities or threat thereof which 
reasonably may be anticipated to affect the trade covered 
by this Agreement 

9) This Agreement may be terminated by either Party 

by notice in writing and such termination shall be- 
67 come effective three (3) calendar months after re¬ 
ceipt by the other Party of such written notice. 

10) Any controversy, claim or dispute arising out of 
or relating to this Agreement which cannot be settled 
amicably shall be settled by arbitration in Tokyo, Japan. 
Each of the interested parties shall within seven (7) days 
of the filing of a submission or demand for arbitration 
nominate one arbitrator each who, failing agreement, shall 
appoint a third arbitrator and the award of the majority 
shall be binding upon the parties and judgment upon the 
award rendered may be entered in any court having juris¬ 
diction thereof. 
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11) Each Member of the Conference is responsible for its 
own part only in this Agreement. Both the Shipper and 
the Carriers promise and declare they will faithfully per¬ 
form and carry out all the obligations and promises on their 
part to be performed in order to obtain the maximum 
mutual benefits hereunder. 

The Carriers which are Members of the Japan-Atlantic 
and Gulf Freight Conference at the time of execution of 
this Agreement are listed below. 

Should additional Carriers become Members of the 
Japan-Atlantic and Gulf Freight Conference after the date 
of this Agreement, the terms of this Agreement shall ap¬ 
ply fully to such Carrier from the date of Membership; 
should any Carrier cease to be a Member of such Confer¬ 
ence, all future rights under this Agreement of such Carrier 
shall thereupon terminate. 

12) The Shipper will indicate for the information of the 
Conference, the approximate annual tonnage to be moved 
under this Agreement: Minimum tonnage (2000 lbs. or 
40 cu. ft.) Maximum tonnage (2000 lbs. or 40 cu. ft.) 

68 13) The Carriers which are Members of the Ja- 

pan-Atlantic and Gulf Freight Conference are as 
follows: 

Executed this-day of-19- 


Shipper’s Address (es): Shipper 

- By- 

Title- 


(Revenue Stamp) 


J apan-Atlantic and Gulp Freight 
Conference 


Port- 


Secretary 
" V 
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69 BEFORE THE FEDERAL, MARITIME BOARD 

In the Matter of the Statement of Japan-Atlantic and 
Gulf Freight Conference filed under Rule, Sec. 236, 
General Order 76. 

Comments of Isbrandtsen Co., Inc., Relating to the Infor¬ 
mation Filed, and Protest Against the Conference Being 
Permitted to Initiate the Proposed Exclusive Patronage 
Contract/Non-Contract Dual Rate System. 

The Rule 

The pertinent provisions of the Rule are 

236.3 Filing for initiation of contract/non-contract 
rates. Steamship freight confrences proposing to establish 
contract/non-contract rates to become effective after the 
effective date of this Rule shall file with the Federal Mari¬ 
time Board at least 30 days prior to the initiation of such 
rates, a statement containing: 

(a) The amount of the spread or differential in terms 
of percentages or dollars and cents; 

(b) The effective date; 

(c) The reasons for the use of contract/non-contract 
rates in the particular trade involved, and the 
basis for the spread or differential between such 
rates; and 

(d) Copies of the form of all contracts pertaining 
thereto.” 

70 “§ 236.6 Notice. All information filed pur¬ 
suant to this Rule shall be available for inspec¬ 
tion by interested parties at the Regulation Office of 
the Board. A Notice of the filing of the statement 
required under sections 236.2 and 236.3 above will be 
published in the Federal Register as soon as practic¬ 
able. Except as may be otherwise provided in cases 
arising under Section 236.4, interested parties shall 
have twenty (20) days after the date of such publica- 
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tion within which to submit written comments relating 
to the information filed with the Board pursuant to this 
Rule. Said comments may include a statement of posi¬ 
tion with respect to approval, disapproval, or modifica¬ 
tion, together with a request for hearing, should such 
hearing be desired.” 

“§236.4 Waiver of filing. Upon a showing of good 
and sufficient cause, the time within which to file the 
foregoing statements may be shortened or extended, 
or such other action taken with respect thereto, as the 
Board may consider to be in the public interest and not 
detrimental to the commerce of the United States.” 

The Filing 

(a) The amount of the spread or differential, between the 
contract and non-contract rates is stated as 9^%. 

(b) The effective date—as we figure it—is January 23, 
1953. 

(c) The Statement purports to give 

“The reasons for the use of contract/non-contract 
rates in the particular trade involved” and 
“The basis for the spread or differential between 
such rates”. 

The Statement was filed on December 24, 1952. 

Notice of the filing was given in the Federal Register 
of December 31, 1952. 

71 The 20 days, within which to file comments expires 
on January 20,1953. 

Our Contentions 

At the very outset, we submit our firm contention to this 
Board 

(a) that, on its face, the Statement does not comply with 
the requirement of the Rule, as to either the reasons for the 
use of the system, in the trade, nor does it furnish any real, 
reasonable, or applicable “basis” for the spread, and, there- 
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fore, should he rejected by this Board, as a non-compliance 
with the Buie and without the necessity for any Rearing. 

(b) We request and desire a Rearing, if the Board does 
not proceed under (a), just above. 

(c) For the reasons set forth in the Affidavit of Mathew 
S. Crinkley, filed herewith, and made a part hereof, and to 
save Isbrandtsen from irreparable injury and damage, we 
urge this Board, pending such a Rearing, to postpone and 
suspend the initiation of this dual rate system, on January 
23, 1953 , and until such time as the Board has made its 
determination herein. 

Our Comments 

The major portion of onr Comments, herein, will be 
directed to the two (2) requirements, under § 236.3 of the 
Rule, that the Statement give 

I. “The reasons for the use of contract/non-contract 
rates in the particular trade involved,” and 
72 II. “The basis for the Spread or differential be¬ 
tween such rates.” 

I 

As to the “reasons” given by the Conference “for the use 
of contract/non-contract rates” in this Trade. 

The basic, and principal reason can be summed up—to be 
to put out of business, in this Trade, the one and only 
Competitor of the Conference and its 18 Lines, to wit, the 
American Flag liner Independent, non-conference operator, 
Isbrandtsen Co., Inc. 

The position of the Conference lines has been one of 
continuously threatening of the Independent service with 
exclusion from the trade. For the Conference lines to put 
any other interpretation, or front, on their efforts to put 
over their notorious contract scheme, is sheer hypocrisy. 

That these efforts have failed of their purpose, the 
Statements herein seems to indicate, and must be due to the 
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fact that those threats have been effectively met by shippers 
and independents alike. 

Since World War II, those 13 Foreign and 5 American 
Lines, practically all new comers in the Trade, have had no 
competition except from the American corporation, Isbandt- 
sen, and temporarily from some tramp operators, prin¬ 
cipally foreign—carrying steel from Japan, for a very 
limited time—dne to the steel strike in the U. S., which we 
shall discuss later. 

Stability 

Constantly through the Statements are claims that 
73 the contract rate system furnishes “stability” of 
rates to the shippers, and confusion continues be¬ 
tween what is called “stability” and “uniformity of rates”, 
which latter is the prime reason, for the existence of the 
Conference system, and the chief practice—outwardly at 
least—of the lines in the Conference. 

Common Carriers 

Throughout all the argument in this Statement, however 
—which is, in reality, more of a Law Brief—the Conference, 
and its attorneys, make no mention, seem to forget, or to 
slide over, the basic fact that their ocean steamship lines 
are “Common Carriers”, fundamentally bound and obli¬ 
gated to take the shipments of every person who brings his 
goods down to the dock, and at the same rate. 

Even if, as claimed, this Conference has maintained the 
same rates for extended periods of time, there is no claim 
of any guaranty to the Shippers, as to how long any rates 
will stay in effect, and the form of “Freight Conference 
Agreement” filed with the statement (Exhibit J., page 57) 
provides for only 2 months, plus as little as 1 day, for 
notices of increases in rates (2). 

That the Independent, Isbrandtsen, has likewise main¬ 
tained rates for similar extended periods of times is readily 
admitted in the Statement (p. 13). 
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The arguments advanced by the Conference, as to the 
contribution of the Contract System to 4 ‘stability”, actually 
mathematically under the Contract fixed at 2 months plus 
1 day—could be, and was, applied with equal fervor in de¬ 
fense of the outlawed Deferred Rebate System. 

74 As a matter of fact, it is well recognized that there 
can be too much “stability” of rates at the expense 

of flexibility. 

In a book, titled “Inter-American Maritime Conference”, 
Washington, D. C., November 25,1940 to December 2,1940, 
being the Report of Delegates Henry F. Grady and Max 
0 ’Rell Truitt to Cordell Hull, Secretary of State, it is 
stated (p. 182). 

“(c) Loss of flexibility in rates.—Ocean freight rates 
must be flexible to permit quick adjustment to meet 
constantly changing conditions in world markets. Some 
rates change not merely from month to month but 
from day to day—sometimes even oftener.” • • • 
“On many commodities merchants in one country are 
in competition with merchants in other countries. Un¬ 
less the carriers are free to quickly adjust freight rates 
to enable merchants of other countries, the lines, the 
merchants, and the trade of that country will suffer.” 

The very exhibits (See B., p. 34), annexed to the State¬ 
ment show the variations of the rates charged by the Con¬ 
ference. Take cheap porcelain—one item of largest volume 
—for instance. Over the years, the rate has varied up and 
down, from $8 a ton, to a high of $39.25, and has recently 
settled to $28.75. 

Under the form of Shippers’ Contract proposed that rate 
could be changed on notice of 62 days. That is the limit 
of any assured “stability.” 

75 Although there is no question that this Conference 
has not used any dual rate system within the last 

12 years, it boasts (p. 9) of probably being the oldest user 
of the system, starting with 3 commodities, with spreads 
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varying from $2.50 to $5; then 5 commodities, with spreads 
from $2.50 to $9; then 22 items with about a 30% spread, 
?ynd now this proposed tariff with a total of only 317 items. 

As to the Service rendered by the Conference Lines. 

The Conference boasts (p. 10) that due to the numerous 
admissions *>-nd withdrawals from membership—in them¬ 
selves serious obstacles to any “stability” of service to 
shippers—there are now 18 members in the Conference. 

Before World War II, there were only 8 Lines in this 
Conference. 

That increase in membership, not at all justified in this 
homeward trade, is fundamentally to blame .for the diffi¬ 
culties of which the Conference complains. 

Isbrandtsen should not be destroyed because the Con¬ 
ference has over-extended its operations. 

Back in August of 1952, according to a Tokyo newspaper 
account, steamship lines out of Japan, realizing they had 
overtonnaged the trade, by too many sailings, considered 
drafting “a ship allocation plan”, but then reached the 
conclusion that “instead of allocation of shipping itself, 
enforcement of a contract system should be given prior¬ 
ity.” • 

76 “If there is still a surplus of bottoms even through 
the enforcement of the contract systems, the prob¬ 
lem of assigning of ships is slated to be discussed.” 

This, we submit, is playing fast and loose with the Board 
_trying to get permission to install the exclusive patron¬ 
age system because the ships presently, being used are each 
not getting enough cargo—their own fault, from using too 
many ships—and then after getting the permission to go 
ahead with this monopolistic practice, to cut down the num¬ 
ber of ships, as they see fit. 

We do not believe the Board can be caught in-between, 
so easily. 

They have grossly overtonnaged the trade, in which there 
has been not sufficient increase in cargo, since World War 
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II, to justify the service offered. (A Hearing would, and 
is the only means, of developing the correct statistics, in 
this and most statistical matters referred to in the State¬ 
ment.) In this particular trade, freight rates have not 
fallen to any extent as in other trades in the Pacific and 
Atlantic, where some rates are down two-thirds. 

The Conference’s gratuitous and trite solution, to wit, 
that 

“Conference membership would be available to Isbrandt- 
sen, which is the only non-Conference line which now ap¬ 
pears to be rendering a regular service,” would result—if 
accepted by Isbrandtsen—in there being then one more line 
in the Conference, to divide the total—not stretchable— 
tonnage. 

77 On their own figures, if the Conference accom¬ 
plished their brazenly admitted aim, to get all the 
tonnage Isbrandtsen is presently carrying (Ex. G, p. 53), if 
evenly distributed among the 18 Conference lines, it would 
add only 533 tons to each one of the Conference’s 252 sail¬ 
ings from Japan to the North Atlantic, with 1,208.5 tons, 
making a grand total of 1,733 tons for their “speedy”, most 
up to date, “21 knot”, huge ships, of 10,000 tons or more, 
with “reefer capacity” and “strong rooms” for silk, etc., 
in which special features Isbrandtsen is not even their com¬ 
petitor. 

Among the many instances, in the Statement, of lack of 
frankness—if not actual concealment—is the failure to point 
out that the ships of the Conference are not in the plight 
pictured of having only 1,200 tons aboard. That is the 
tonnage they load at Japan, and no mention is made of the 
tonnage loaded by them at other very important ports, at 
which they stop, the Philippines for instance. Further 
doubt is cast on the frankness of the Statement, by reason 
of a news article, in a Toyko newspaper, of November 29, 
1952, in which a representative of a member line—Maersk— 
urged “that a glance be made of the Conference statistics 
and also the fact that some lines actually get more cargo 


71 


than Isbrandtsen”—again, why a hearing will develop the 
true facts. 

Nor are they frank enough to set forth that not more than 
12, at most, of their 18 member lines have even one sailing 
a month from Japan to the North Atlantic or Gulf. 

78 Nor do they disclose that several of their member 
lines come homeward via the Suez Canal, a distance 

of 13,000 miles, compared with the route via the Panama 
Canal of 9,700 miles. 

Naturally no one is going to ship goods from Japan via 
the Suez—on ships of the member American President 
Lines, for instance. 

Back in 1934, in a statement in the New York Journal 
of Commerce, of June 25, 1934, Isbrandtsen stated, 

“The Conference Lines contend that this competition 
(Isbrandtsen) should be eliminated so that rates can 
be “stabilized”. We recognize the need for stabiliza¬ 
tion from the standpoint of some of the Conference 
Lines, because only in this way can the American ex¬ 
porter be saddled with the cost of maintaining the 
great surplus of expensive tonnage which some of the 
Lines were unwise enough to build during a boom 
period, and which the acute world depression has ren¬ 
dered economically worthless. Whether the American 
export trade should assume the burden of this tonnage 
(including an enormous amount of foreign tonnage) 
will be for Congress to decide. It is an economic prob¬ 
lem which we shall not discuss here.” 

. Further, in that article, Isbrandtsen set forth the follow¬ 
ing views, which are as appropriate today as they were 
then. 

1. We believe that a steamship line can only be oper¬ 
ated permanently and successfully on the basis of 
careful, skillful, and economical management. 

\ 

79 2. We believe the American shipper is entitled 

to the cheapest transportation which can be 
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supplied on a sound economical basis. We do not 
believe that an American exporter of machinery, 
lumber or cotton, should have to contribute to the 
cost of swimming pools and floating night-clubs in 
which he is not interested. On the contrary we be¬ 
lieve that he should be given the continued oppor¬ 
tunity of shipping at a low rate on vessels which 
can be operated economically and cheaply. 

3. We believe that the problem of surplus tonnage is 
a problem which rests with the shipowners who 
made the decision to invest in it, and not with the 
shipping public. 

4. We believe that any shipping monopoly is objection¬ 
able ; and we are confident that the American public 
will never tolerate a shipping monopoly largely 
dominated by foreign lines. Our competitors ask 
that competition be regulated; but it is clear from 
their testimony that what they really seek is to 
eliminate competition altogether. 

5. If rates are “stabilized” it will mean that the ship¬ 
ping public must pay to all lines the rate at which 

the least efficient line can be operated; and 
80 must pay for the services of a slow vessel of 

the simplest freighter type a rate at which a 
competing line can afford to operate an elaborate 
and expensive ocean liner. 

6. We receive no governmental aids or subventions of 
any character. 

7. Our success is not based upon rate-cutting and we 
do not operate at a loss. We are able to operate 
profitably at low rates because of careful planning, 
conservative methods and efficient operation. It 
has been our aim to meet the need for simple and 
economical service and not to force our customers 
to pay for an extravagant and expensive service 
which they do not require. 
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8. We believe that the only solution of the current'de¬ 
pression in the shipping business is an increase in 
international trade. To the extent of our ability we 
have tried to play our own small part in stimulating 
foreign trade and we believe that our customers will 
agree that we have worked with them in seeking out 
new markets and new channels of trade. We believe 
that the Conference Lines could employ their great 
influence to better effect in trying to increase trade 

rather than in trying to place additional bur- 
81 dens on the small volume of trade which still 

exists. 

9. We believe that competition is still the life of trade. 
We do not claim the right of dictating to the ship¬ 
pers how they shall arrange their shipments, or the 
right to tell our competitors how they shall run their 
business. We concede them entire freedom of ac¬ 
tion and claim the same privilege ourselves.” 

Isbrcmdtsen’s “Practices” 

Several pages (12 et seq.) of the Statement are used up. 
with certain statements as to how Isbrandtsen has been 
offering rates below the varying, and excessively high, rates 
of the Conference. 

How such facts, as to “ practices”, if true, could have.any 
bearing on the reasonableness or discriminatory features 
of this spread, as between Shipper A and Shipper B, 
we are at a total loss to comprehend. 

Just in passing—a la the pot calling the kettle black— 
we refer the Board to the Complaints in its files, from 
brother Conference lines against other brothers—a small 
fraction of which may be referred to herein and in Mr. 
Crinkley’s affidavit. 

The tense and emergency situation in the trade, about 
November 14, 1952, when the announcement of Isbrandt¬ 
sen’s agent was made, can, we submit, be justified under 
all the circumstances, part of which appear in Mr. Crink- 
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ley’s affidavit. Those circumstances are well known to this 
Board, which was faced, itself, with the possible 

82 necessity of drastic action in this trade. 

Another item, which the Statement slides over is, 
that Isbrandtsen has no dual rate system. It fixes rates, 
item by item, ordinarily, and in the rare instances where it 
has acted, otherwise, the Company felt that the drastic and 
destructive economic pressure, used by Conferences, justi¬ 
fied the action Isbrandtsen took. 

Despite the two citations (p. 13) which the Conference 
cites as authorities “frowning upon” this practice—as it 
is often said—we believe that particular issue has never 
been thoroughly contested or considered, under all circum¬ 
stances, and in all its implications. 

Isbrandtsen, therefore, does not, offhand plead “guilty” 
of any enforceable violation. 

It is interesting to note, in this connection, that at the 
foot of p. 13, the Conference admits that, if an independent 
does quote “rates fractionally under the Conference rates”, 
that if the Conference stands by its then existing tariff 
“for long periods”, the independent “could quote rates for 
like periods and thus assure to those shippers who have 
used its service the same ability to depend on forward rate 
stability as they would enjoy if they had shipped their goods 
by Conference tonnage”. Fine! What’s the matter with 
that? Countering all this claim of the Conference afford¬ 
ing “stability” by adhering to its rates for 2 or 3 months 
(the usual limit) or 6 months, or even longer, we have re¬ 
peatedly said the independent can offer the same stability 
to its customers and without coercing them into 

83 signing an exclusive patronage contract—which mo¬ 
nopolistic instrument, by itself, contributes nothing 

to “stability”. 

The Threat of Rate Wars 

That is the rusty sword of Damocles, which this Confer¬ 
ence like others, rustle, in all their bewailings about Inde¬ 
pendent Competition. 
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At two places in its Statement this Conference states 

1 ‘the need for the contract system to prevent an all- 
out rate war has become evident to all” (p. 14) and 
1 * Such a rate war is an imminent reality unless the 
curative effects of a contract system may be applied 
to this troubled arm of the Commerce of the United 
States” (p. 17). 

Add to this the further statement (p. 17) 

“a move has already been suggested by Conference 
members * # * that the time has arrived to declare all 
rates open so that the Conference Members shall be 
able to compete with Isbrandtsen on a rate basis.” 

What can these three statements intimate, or mean, ex¬ 
cept a threat that the Conference will start a Eate War, 
unless this Board permits them to use this exclusive patron¬ 
age system. And that’s the source from, and in, which 
Eate Wars have almost invariably started—in the Confer¬ 
ences themselves as against each other member—which has 
aften resulted in the destruction of the Conference or by 
the Conference against outsiders. 

Again read the bottom of page 17, 

“a rate war • * * is bound to result if the Conference 
lines meet Isbrandtsen’s rate cuts with corresponding 
rate cuts.” 

84 It is always a question of degree—of temperature 
—the shipping cartels are always carrying on a 
“cold war” against the Independents. 

Such threats certainly put this Board on notice. That 
the Board will accept this challenge and admit no im- 
potency, to meet such illegal practices by the Conference, 
we feel most confident. 

The Tramp Competition 

The statement (p. 15) and Exhibit H (p. 54) refer to 
tramp operations, as “competition” to the Conference lines. 
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It is difficult to grasp their vague references, how tramp 
operations compete with liner, package service, and especi¬ 
ally as to this particular tramp operation, which, as we 
pointed out, elsewhere, was practically completely con¬ 
cerned with the transportation of steel from Japan, during 
the Steel Strike in the United States, for a limited period, 
and now practically over. 

But, if the point intended to be made, subtly, is that 
this tramp trade is another possible source of augmentation 
of the Conference’s present carryings—in addition to what 
Isbrandtsen has been carrying—we point out, that if all 
this temporary tramp cargo—a total of 77,606 tons,—was 
divided equally among the Conference sailings, it would 
increase those sailings by only 580 tons each—and only for 
those eight months spread, over 4 years, and during 2 
months in any one year. 

Surely this sporadic movement of steel—now over— 
could afford no relief of the Conference’s over indulging 
in too many specialized ships. 

85 n 

As to the Basis for the Spread or Differential 

Thirteen pages are consumed in the Statement in an 
attempt to inform the Board—as we understand the pur¬ 
pose of the Rule—as to the basis on which the spread was 
arrived at. Such information, to be effective, or pursuasive 
must necessarily include the reasons for the particular 
spread being adopted, and the “reasonableness” of the 
spread, as expressed in the case of Isbrandtsen v. the U. S. 
and by this Board, in its Order initiating the investigation 
in Docket 724. In that Proceeding, the Board sought to 
determine whether the spread there was “arbitrarily fixed” 
or “unreasonable”, and therefore “unjustly discrimina¬ 
tory”—following, in part, at least, the spirit of the holding 
in Isbrandtsen v. the U. S. 

Now, what do we find exposed in this statement as the 
“basis” for the Spread. 
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At most there are three grounds or factors, 

1. That 9y2% is approximately the amount (10%) by 
which the Conference claims Isbrandtsen undercuts the 
Conference rates. 

2. That 93 / 2 % is the percentage which the Japanese Gov¬ 
ernment authorities can “reasonably be expected to regard 
favorably.” 

3. That 10% is regarded favorably commercially in 
Japan as a discount to “regular good customers.” 

If those are the only “reasons” this Conference has to 
offer, in support of this spread, and its justification, 
86 this Board should spend short shrift with this State¬ 
ment, and reject it as no proper compliance, what¬ 
soever, with the Rule, or its purpose. 

Seven pages of the “Statement” are taken up with 
“Principles of Law” and citations of authority, allegedly 
in support of the contract rate system basically. We are 
prepared to meet that issue, fully, if that basic, overall 
question is considered pertinent here. 

Swayne & Hoyt is emphasized as an authority for the 
right “to exclude other carriers from the trade”. We sug¬ 
gested that the outlawed “Fighting” Ship and the “De¬ 
ferred Rebate” were equally effective. 

The Cunard case is labored, to sustain the point that the 
Shipping Board, could—if it saw fit—hold that a contract 
system “is legal and proper”. The Conference could have 
added, that the contrary could be held that it is illegal and 
improper. 

The case of U. S. v. Far East Conference is mentioned, in 
every respect, except what was directly held in that case, 
to wit, that the Department of Justice—in challenging the 
use of the System—even as a violation of the Anti-Trust 
Laws—like any person, must first exhaust its administra¬ 
tive remedies before the Maritime Board, before going into 
Court. That’s all. We had to be content, with the same 
direction—in the Isbrandtsen case—when the three-Judge 
Court sent Isbrandtsen back to the Board. 
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The Isbrandtsen case expounded upon for two pages is 
why we’re here to test this spread, by the ruling therein. 

The Tate cases referred to on pages 22 and 23, did not 
involve dual rates, or any exclusive patronage contract. 

87 “Factual Considerations” 

We are intrigued by this heading and discussion, be¬ 
ginning on page 24, and more especially by the statement 
of the Conference, that 

“There are certain factual considerations which must be 
taken into account in connection with determining whether 
any spread is or is not reasonable”. We have no dispute 
with that. But search, as we have, we cannot find any fact 
or factor, set forth in the entire statement, going to such a 
determination, except the three broad non-factual con¬ 
siderations pointed out above, which are the only basis for 
the selection of the 9%%. 

As this Board well knows, from its Docket 703, and other¬ 
wise, as far back as October 1950, this Conference proposed 
to initiate the contract system, with a 10% spread, so it 
is difficult to accept the statements, on page 27, that this 
proposal “is the result of a study instituted * * * during 
(the) sixty day period” prior to November 14, 1952. 

We have not heard, nor have we had time to inquire if 
any Minutes of the Conference have been filed (as in Docket 
724), showing what, if any, consideration this Board gave 
to this spread and its basis—why they selected 9%%, in¬ 
stead of 8 V 2 or 11 Yo or_ 

We cannot locate in the Statement “the factors which 
enable this Conference to pinpoint 9%%” (p. 24) as the 
Spread. 

We know of many factors which could, and should be, 
taken into account—economic and otherwise—including the 
fundamental economic reasons, if any, why Shipper 

88 A and Shipper B, both with one like unit of cargo, to 
be shipped from Port X to Port Y in the same vessel, 

with like handling, value, space, etc. should pay different 
rates, depending on which signed up an exclusive patronage 
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contract and agreed never to patronize Isbrandtsen, or 
any Independent—and irrespective of whether that was 
the only shipment either shipper ever would make. 

W e do know that there is absolutely no difference in the 
cost of the service rendered to either shipper, and that 
there is no difference in the benefit enuring to either ship¬ 
per. We can figure out a consideration moving from the 
Conference to the shipper who signs up—to get the lower 
rate, because that shipper joins up with the Conference, to 
help wield the bludgeon—the economic weapon—to drive 
the Independent out of the trade. 

We are puzzled as to why any shipper should sign up, 
and surrender his “complete freedom of action” (p. 25) 
to patronize any carrier, especially when he may get rates 
even lower than the contract rate—unless it be—and can 
only be—that the shipper needs more service than the In¬ 
dependents can furnish him, and is at the mercy of the 
Cartel and must sign up or live in fear of not getting serv¬ 
ice from the Conference Lines, when he needs it. 

It is as simple as that—and as palpably vicious. 

How the “spread” will account for “additional cargo 
attracted” to the carrier, we cannot define. 

89 At the beginning of our Point n, above, we set 
forth the only bases (3) we could extract from “pin¬ 
pointing” the Statement. 

They are boldly and frankly set forth on pages 29 and 
30, and are astounding, if really seriously advanced, as an 
attempt to comply with the Rule. 

As everybody knows, 9%% is the percentage universally, 
now, used, around the World, in Deferred Rebate systems, 
where they are still tolerated and not outlawed as a Crime, 
as they are in the United States. 

How this Board can take into account any “regulation” 
of this Conference “by the Fair Trade Commission of Japan 
and the Japanese Ministry of Transportation under statutes 
duly adopted by the legislative body of Japan” (p. 29) is 
far and beyond any ability we have to comprehend. 
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We cannot be mistaken that this Conference was organ¬ 
ized under the United States Shipping Act (1916) (Sec. 15 
especially), and its basic Conference Agreement approved, 
and from time to time under that Act; that its sole authority 
to act, as a Conference, adopt uniform rates, and take 
other joint action—otherwise in violation of our Anti-Trust 
Law’s—stems from that U. S. Law; that the Conference and 
each and every Member thereof, deliberately submitted to 
the jurisdiction of this U. S. Maritime body, without any 
reservation as to superior, concurrent or other supervision 
or regulation, or concern of any other authority, in Japan, 
or anywhere else. 

Section 15 of the U. S. Shipping Act, 1916, states that this 
U. S. Maritime Board 

90 “may by order disapprove, cancel, or modify any 
agreement, or any modification or cancellation there¬ 
of, whether or not previously approved by it, that it finds 
to be unjustly discriminatory or unfair as between carriers, 
shippers, exporters, importers or ports, or between ex¬ 
porters from the United States and their foreign competi¬ 
tors or to operate to the detriment of the commerce of the 
United States, or to be in violation of this chapter, and shall 
approve all other agreements, modifications, or cancella¬ 
tion/’ 

There has been no showing whatsoever in this Statement 
that this proposal is not “unjustly discriminatory or unfair 
as between carriers (if we include Isbrandtsen), “shippers” 
(A and B) “or” does not “operate to the detriment of the 
commerce of the United States” by seeking to drive out of 
this trade the only Independent, in this trade, serving “the 
commerce of the United States” and particularly when that 
Independent is an American citizen, using American Flag 
ships. 

The Shippers* Contract 

Let us look at tbe proposed “form of * contract pertain¬ 
ing” to the spread, required to be filed under the Rule. It 
is Exhibit J, p. 57. 
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(a) It ties up the Shipper as to “all shipments made 
directly or indirectly by him, his agents, subsidiaries, 
associated or parent companies ,, , 

(b) “Whether such shipments are made C. I. F., 
C. & F., F. 0. B. ex go-down or by any other terms.’’ 

This is new—going at it whole-hog, denying any 

91 buyer, who pays the freight, the right to desig¬ 
nate the carrier. The vague saving clause, later, 

(6) does not correct this hoggish imposition. 

(c) This gives no guarantee, or even assurance, of 
carrying the goods of the contract signing shipper— 
only “so far as their regular services are available”. 

(d) Rates can be increased on 2 months notice, plus 
the balance of the month in which the notice of increase 
is given—which could be 1 day. “Stability” for 61 
days. The Independent can furnish that—and more. 
And this result, in black and white, after all the vaunted 
claims of furnishing long term-years-stability. 

(e) “If the carriers do not furnish space”—no 
reason need be given, “the shipper may secure space 
elsewhere”—meaning with an Independent, we gather 
—“without prejudice”, on giving certain notice and 
waiting 2 periods, consuming a total of 18 days, after 
which he is free, again, temporarily, to ship those par¬ 
ticular goods—in any way he can find available. 

(f) If the shipper does use an Independent “in 
violation of this agreement” he subjects himself to a 
penalty, or fine—politely termed “liquidated damages”, 
amounting to 50% of the amount of the freight he 
would have paid the Conference carrier, if he had 
shipped by that carrier. Of course, he has already 

t paid his full freight to the carrier which took 

92 his shipment, so this added 50% fine could put 
him out of business. And if he commits this 

heinous offense “more than once in any period of 
twelve (12) months”, his exclusive patronage contract 
is cancelled. 
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(g) Any dispute, even though it involves an im¬ 
porter, in New York, “shall be settled by arbitration 
in Tokyo, Japan.” 

(h) While the contract-signing shipper is requested 
(12) to “indicate for the information of the Conference, 
the approximate annual tonnage to be moved under 
this Agreement”, there is no suggestion, even, as to 
any agreement that the contract signer will ever make 
more than one shipment—if any—under the agree¬ 
ment—or ever have more than one shipment to make. 

(i) It is interesting to note that this particular ship¬ 
pers’ agreement is to be signed and executed by the 
Conference, itself, and not by the member lines, which 
disposes of any contention that it is not an agreement 
subject to filing and approval, under Section 15 of the 
Shipping Act, 1916. 

93 Conclusion 

For all the above reasons, and for many more, which can 
be developed at any Hearing which this Board should deem 
necessary, to further demonstrate the deficiencies in this 
Filing, we restate our respectful submissions made at the 
beginning of these “Comments”, and this Protest: 

(a) that, on its face the Statement does not comply with 
the requirements of the Rule, as to either the reasons for 
the use of the system, in the trade, nor does it furnish a/ny 
real, reasonable, or applicable “ basis” for the spread, and, 
therefore, should be rejected by this Board, as a nonaom- 
pliance with the Rule and without the necessity for any 
Hearing. 

(b) We request and desire a Hearing, if the Board does 
not proceed under (a), jitst above. 

(c) For the reasons set forth in the Affidavit of Mathew 
S. Crinkley, filed herewith, and made a part hereof, and to 
save Isbrandtsen from irreparable injury and damage, we 
urge this Board, pending such a Hearing, to postpone and 
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suspend the initiation of this dual rate system, on January 
23 , 1953 , and until such time as the Board has made its 
determination herein . 

In connection with the last (c), we beg leave to quote the 
language of the eminent chief counsel for this Conference, 
Mr. Elkan Turk—whose name leads all the rest, as counsel, 
on the Statement—as expressed by him before this Board, 
on October 16, 1952, on the consideration of the Proposed 
Rule relating to Dual Rates. 

94 As reported on page 77, Mr. Turk said, 

“Now, as I see it, I don’t believe for a minute that 
the Board is required to permit a n illegal course 
to be pursued over a period of time until, in good 
course, the matter goes up through the Courts. The 
Conference is permitted to act jointly and coopera¬ 
tively as long as it meets the requirements of this stat¬ 
ute, and when it does not, then, under Section 25, the 
Board is able to step in, and in a pretty preemptory 
manner, as I read the statute.” 

And again, at page 157, Mr. Turk expressed our senti¬ 
ments, 

“Now, the next question is the effect of a protest. 
I am quite content that if a Conference comes forward 
here with a flabby, unsubstantial statement as to the 
reason why it is putting its system into effect, and why 
this spread is put forward, that the Board should say, 
* This is no good. We have to examine it further. Per¬ 
haps we will do what has been done in Docket 724’.” 

We ask this Board to follow Mr. Turk’s experienced and 
considered advice, and to act accordingly. 

Respectfully submitted, 

S/John J. O’Connob, 

Attorney for Isbrandtsen Co., Inc. 

Washington Building, Washington 5, D. C. 

January 12,1953 
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95 Certificate of Service 

I hereby certify that I served the foregoing Comments 
and Protest on the Attorney for the Conference by mailing 
a copy thereof, to him, first class mail, postage prepaid. 

S/John J. O’Connor. 

Dated Washington, D. C., January 12, 1953. 
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96 BEFORE THE FEDERAL MARITIME BOARD 

In the Matter of the Statement, filed December 24,1952, by 

Japan-Atlantic and Gulf Freight Conference, under 

Buie, Sec. 236, pertaining to Dual Rates 

Affidavit of Mathew S. Crinkley 

State of New York, 

County of New York, ss. 

Mathew S. Crinkley, being duly sworn, deposes and says: 

I am Vice President of Isbrandtsen Co., Inc., a New York 
Corporation, operating as a Common Carrier, on various 
trade routes, around the World, including the Trade Route 
referred to herein, from Japan, etc. to North Atlantic Ports, 
on which route, since World War II, we have been operating, 
regularly, a liner service, with sailings currently of two 
a month, using American Flag ships, principally purchased 
from the U. S. Maritime Commission, since World War II. 

In said Statement, the Conference correctly refers to our 
operation, as that of the only Independent, non-conference 
liner operation in that trade. 

97 Protest Will Be Filed 

Herewith, our Company is filing “Comments” on said 
Statement, and a Protest, against permitting the Con¬ 
ference to institute their proposed exclusive patronage 
contract/non-contract dual rate system, for the reasons that 
the Statement does not comply with the Rule, and on the 
grounds stated therein, and herein, should not be permitted 
to be used in that trade. We are requesting a full Hearing, 
as provided under the Rule, at which we intend to offer 
proof supplementing this affidavit and our Protest. 

Suspension of Institution of System Urged 

I make this affidavit principally to present to the Board 
the reasons why this proposed dual rate system should not 
be permitted to be put into effect, on the selected date, 
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January 23, 1953, and not before a full Hearing—unless 
the Board shall decide, as it could, that on its very face 
the Statement does not satisfy the Rule—and a determina¬ 
tion shall be had, by this Board, for which there is not 
sufficient—if any—time remaining before said date. 

Irreparable Damage and Injury Will Result to Isbrandtsen 

To permit this system to go into effect, now, pending a full 
Hearing and Determination, would result in irreparable 
damage and injury—including the loss of hundreds of thou¬ 
sands of dollars not presently, if ever, ascertainable or 
measurable—to our Company, which damage and injury 
could not be cured or recouped, even if this Board, 
98 after a Hearing, did decide the system "was not per¬ 
missible, and should not be used. 

The damage which would have been done to us, in the 
interim, would be irreparable for the following reasons: 

Since 1950 this Conference, and another Conference oper¬ 
ating to the Pacific Coast, have several times announced to 
the trade the proposed institution of the dual rate system, 
against vrhich proposals we have protested to this Board 
and which impositions have been deferred, due to actions 
taken by this Board (See Docket 703). 

On each of those occasions the shippers from Japan, many 
of which have been regularly patronizing our service, have 
told us they must refrain from booking their cargoes with 
us, pending a decision as to whether the contract system was 
actually going into effect, in the Trade. 

During those periods, our large, 10,000 ton American 
Flag ships have laid idle, at the piers, sometimes for several 
days without the cargo of such customers being put aboard, 
pending a final decision as to the institution of the contract 
system. For instance, during the last announcement, that 
the system would go into effect on November 14, 1952, two 
of our ships lay in dock for 4 or 5 days and no cargo was 
offered to us, waiting to see if the system did go into effect. 
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Why Shippers Will Be Coerced Into Signing 
Exclusive Patronage Contracts 

Those shippers have taken that attitude for the following 
reasons: 

99 They require more shipping service than could be 
furnished by our Company, or any other single car¬ 
rier. Accordingly, as to shipments they would be compelled 
to make with Conference carriers, they would be faced with 
the necessity of either paying the higher non-contract rate 
to the Conference carriers or entering into a contract and 
agreeing not to ship with us. On many commodities, such 
as cheap porcelain, they could not do business at the higher 
—by 10%, as usually announced—non-contract rate. 

This necessity of these shippers to get more service than 
we could afford them, plus their inability to do business, in 
competition, at the higher non-contract rates, would coerce 
and force them to sign up an exclusive patronage contract, 
and agree not to ship with us. Once they had done this, it is 
certain that in arranging sales, for even a limited forward 
period, that the cargo, involved, would be booked with 
these Conference carriers, so that even if the contract sys¬ 
tem were later discontinued, they would naturally still be 
forced to ship a considerable volume of business with the 
Conference carriers, which had been booked, and which 
would for that period prevent their shipping with us. The 
business which we would have lost in the meantime, and 
that which had been necessarily already committed to the 
other carriers, would be lost to us, forever, and could not 
be regained, with the consequent damages to us. Such a 
condition, lasting for months, would damage us beyond 
repair. 

There would be the further damage occasioned by the fact 
that shippers customarily using our service, would 

100 have been forced to set up different arrangements 
with Conference carriers, which would mean, that 

even if the Conference contract system was discontinued, 
later, there would be difficulties, and considerable time pass, 
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before we conld hope that these shippers would change their 
procedures and be in a position to return to us, as carriers. 

The steamship business is no different from any other in¬ 
dustry, in that, for profitable operations, a continuity of 
business, with established customers of the line, is essen¬ 
tial. Accordingly, any interruption, or substantial shift, 
in the relations between our service, and its regular cus¬ 
tomers, would result in irreparable damage. 

It must further be borne in mind that, again, the steam¬ 
ship business is like others, in that the building up of regu¬ 
lar support from substantial numbers of shippers has been 
accomplished by long continued efforts in giving coopera¬ 
tive service and meeting the particular requirements of the 
shippers, involved. In many instances, business has been 
developed by our Company, by means of the adjustment of 
freight rates, to meet changed economic and trading condi¬ 
tions, and in which connection this Company is well-known 
for its cooperative attitude toward exporters and im¬ 
porters. 

Furthermore, regular trade and support has been won 
by careful attention to all service requirements of our ship¬ 
per customers, and to permit this exclusive patronage con¬ 
tract system to be instituted, means that, as to those ship¬ 
pers requiring more sailings than can be furnished by this 
Company, that the long and careful efforts to build 
101 sound relations, with shipping customers, goes for 
naught, through no fault, or failure, on the part of 
this Company. We have a very large investment, expense 
and overhead, in conducting our agencies in Japan, for 
the Procurement of this business, naturally proportionate 
to the amount of business we can get in Japan, and if this 
patronage is taken away from us, by the Conference lines, 
at which they aim under the Statement which they filed, we 
would be damaged further, as to that investment, and in 
the connections we have made over the years, with our 
established agents there. 
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Isbrandtsen Is to Be the “Goat” 

The Statement filed herein, states frankly and brazenly, 
that the Conference aims at getting away from us, the 
business which we have from Japan, and as pointed out, 
above, if they are permitted to institute this contract rate 
system, that will undoubtedly be the result. If they are 
successful in getting any substantial portion of our busi¬ 
ness, naturally, we will be damaged to that substantial 
extent, which could directly result in our being unable to 
continue to conduct our American Flat service from Japan 
to the United States, in its present competition with these 
18 Conference lines, 8 of which are Japanese lines, and 
5 of which are the lines of countries other than Japan and 
the United States. 

The U . S. Government, Itself, Is Our Partner! 

I further wish to call attention to the fact that we use only 
owned American Flag ships in this trade, and that 
102 most of these ships were purchased by this Company 
from the U. S. Maritime Commission at an invest¬ 
ment of many millions of dollars, even to date, and are of 
the highest class, and have their definite place in the much 
sought after American Merchant Marine. Further, these 
ships were purchased, by this Company, for the purpose of 
engaging in common carrier overseas operations, and spe¬ 
cifically for this particular trade—and so designated—with 
the full expectation that this Company would have free 
access to the business of all shippers, in this trade, so that 
these fine American ships could be profitably utilized. We 
had no warning that we would be, later, excluded from free 
access to this trade. 

The institution of this exclusive patronage conference 
contract rate system, by a Conference, dominated by 13 
foreign (non-American) lines would allow these foreign 
carriers, in combination with the 5 American Conference 
Lines, to monopolize the business in this trade, and to deny 
access, to the business of Japanese and American shippers, 
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to our American vessels, simply and solely because this 
Company will not join this International Cartel group, and 
subject itself to the control of the foreign members. In 
the 30s, in the Far East trade, the Japanese lines finally 
forced out of the trade, practically all the other American 
and Foreign Lines. The Statement filed herein is not frank 
in depicting Isbrandtsen as the “villain”. It has generally 
been understood that the 8 Japanese Lines reentering the 
trade, because of their practices, are the disturbers which 
the other Conference Members hope to whip into line, with 
the aid of the contract rate system. For some reasons, 
however, they refrain from speaking out and telling the 
truth, in the Statement. 

103 This operation of ours from Japan to the North 
Atlantic Coast, is part of our long established round- 
the-world service, in which we sail these ships regularly, 
every tw-o weeks, out of North Atlantic ports, through the 
Mediterranean, stopping at ports there, through the Red 
Sea via the Suez Canal, the Indian Ocean, enroute to Japan, 
stopping at ports on the way, and transporting American 
cargo to those ports, in behalf of American shippers. Any 
interference with our ability to do business on our home¬ 
ward journey, from Japan, to the North Atlantic, through 
the Panama Canal, will jeopardize our whole round-the- 
world operation, and thereby interfere with the needs of 
American shippers, even in other trades, than just this pre¬ 
cise Japan-North Atlantic trade. 

These Conference Lines Are Not in Any Position to 

“Smear” Anybody 

Appropos their gratuitous and irrelevant aspersions of 
Isbrandtsen, in their 61 page “Statement”, or Brief, rather, 
it is a fact, that is generally, and widely known, that car¬ 
riers in this particular Conference are—despite their adop¬ 
tion of “uniform rates”—continuously, among themselves, 
resorting to underhanded and possibly unlawful competi¬ 
tion methods, to obtain busines—such as, secret rebates and 
discounts, excessive entertainments, undermeasurement of 
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cargo, misclassification and other practices. This condi¬ 
tion has prevailed to such a scandalous extent, that a 
Japanese newspaper, ‘‘Shipping Trade News”, of Novem¬ 
ber 29, 1952, carried an article, in which one of the present 
members of this particular Conference, operating be- 

104 tween Japan and U. S. North Atlantic ports, openly 
and publicly threatened to resign from the Confer¬ 
ence, because of these unethical and unlawful practices. In 
the absence of an exclusive patronage conference contract 
rate system, our Company is able by open and lawful meth¬ 
ods, to meet these unethical competitive practices. How¬ 
ever, if this Conference is allowed to institute the exclusive 
patronage Conference contract rate system, in addition to 
the scandalous practices, prevailing, as set out above, then 
the ability of our Company to compete with this group, 
would be further seriously curtailed, to our damage, and to 
the injury of American Flag participation in the Commerce 
of the United States. 

We Have, and Seek No Subsidy 

As to the fine American ships, purchased by this Com¬ 
pany for operation in this trade, no Subsidy has been ap¬ 
plied for, despite the obvious fact that operating costs are 
substantially above—nearly double—those of the 13 foreign 
lines, which are members of, and dominate, this Confer¬ 
ence group. Further, as to 3 out of the 5 American Lines, 
in this particular Conference, substantial subsidies are 
paid to them by our Government, out of the funds con¬ 
tributed by all taxpayers, including ourselves. It has been 
the position of this Company that, despite the obvious 
handicaps in operating American vessels in foreign trade, 
without receiving a Subsidy, from the American taxpayers, 
that one of the very essentials, to survive, is to have free 
access to the business of American exporters and im¬ 
porters, and their customers and suppliers abroad. The 
imposition of this exclusive patronage confer- 

105 ence dual rate contract system would deny that free 
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access and defeat the possibility of our American Com¬ 
pany operating its American Flag ships, and would, in 
that respect, entail serious and irreparable damage to us. 

We Have Our Reasons for Not Joining Conferences 

As to the usual remedy suggested, by Conference people, 
especially, that these problems of ours might be solved by 
our joining Conferences, we have our own reasons for re¬ 
fusing to join up, many of which reasons are indicated 
above, including our firm objection to subjecting ourselves, 
an American Company, operating American Flag ships, to 
the overwhelming domination of foreign flag operators, who 
could deal with us, to our disadvantage, even after we 
joined the Conference. In our active experiences of over 
30 years, we have kept our eyes open. That attitude of 
ours toward such International Cartels is well known to 
this Board. This Company intends to continue its typical 
and definitely American position of retaining its freedom 
and its independence. 

The Initiation of This Exclusive Patronage Contract/Non- 
Contract Huai Rate System Should Be Held in Abeyance 
by This Board 

Pending a Hearing herein, as proposed under the Rule, 
which is requested, and which without question, should be 
granted, for the above reasons—again if the Board does not 
conclude that on its very face, the Statement does not meet 
the Rule,—it is respectfully submitted and strongly urged 
that imposition of this contract system, in this trade, 
106 should be postponed, and suspended, until this Board 
can arrive at a determination on such a Hearing, also 
taking into account the pending Proceedings in reference 
to the very identical question and issue now being con¬ 
sidered in Docket 724. To fail, or refuse to so suspend, 
would he most unfair—an injustice—to Isbrandtsen, and 
generally so, from any equitable viewpoint. 

The whole economic impact of the imposition of the sys¬ 
tem, at this time, would fall upon the Isbrandtsen Com- 
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pany, and enure to the benefit of the 18 Conference Lines 
(13 foreign), a result certainly not an even balance of the 
equities, or justifiable on the theory of the minimum harm. 

All we ask, in effect, is that this Board maintain the 
status quo, which has existed in this trade, for at least 12 
years, to wit: during which long period the contract system 
has not been used. 

This Asia-U. S. trade is one of the most active trades 
today, and, is made all the more important, because of the 
outbound traffic to the Far East, which because of military 
cargo to Japan, Korea, etc. is of very great and continuing 
magnitude. The outbound Far East Conference is tied 
in closely, as a mate, to this homeward bound Japan-North 
Atlantic Conference, having substantially the same mem¬ 
bers, the same attorneys, using the same ships and having 
the same representatives in the United States, etc. The 
trade in the Pacific and Asia, generally, has so far increased 
that, I am informed, Lykes, one of the members of this 
Conference, and of many others, operating in the 
107 Pacific, has applied to doube its subsidized sailings, 
in the Pacific, and in this area generally. 

The Isbrandtsen Company, of course, needs to keep con¬ 
stantly in operation, to continue to employ its hundreds of 
on-shore and off-shore workers, practically all American 
citizens, and also to obtain earnings sufficient to meet its 
obligations to the Government, on these very ships, which it 
uses in this trade, and which it bought from the Maritime 
Commission—little thinking that the same Maritime Au¬ 
thority would be petitioned, by a foreign dominated group, 
to render those same ships useless, and put Isbrandtsen 
off the seas. 

For all the above reasons, I respectfully and most 
strongly submit that, from all standpoints of fairness, with¬ 
out any possibility of any damage accruing to the Confer¬ 
ence, or its 18 Member Lines, but to avoid the certain im¬ 
position of irreparable damage and injury to Isbrandtsen, 
this Honorable Board should promptly postpone, or sus- 
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pend, the effective imposition of this exclusive patronage 
contract/non-contract dual rate system, in this trade, until 
after a Hearing and Determination therein. 

/s/ Mathew S. Crinkley. 

Sworn to before me this 
12th day of January, 1953. 

(Seal) /s/ John J. O’Connor, Jr. 

Notary Public of the State of New York, 

No. 30-183600 

Qualified in Nassau County— 

Term expires March 30, 1954 


108 Certificate op Service 

I hereby certify that I served the foregoing Affidavit on 
the Attorney for the Conference, by mailing a copy thereof, 
to him, first class mail, postage prepaid. 

S/ John J. O’Connor. 
Dated Washington, D. C., January 12, 1953. 
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(Filed Jan. 15, 1953) 

BEFORE THE FEDERAL. MARITIME BOARD 

In the Matter of the Statement of Japan-Atlantic and Gurf 
Freight Conference filed under Rule, § 236, Gen. Order 
76 

Further, First Amendatory and Supplemental Comments of 
Isbrandtsen Co., Inc., Relating to the Information Filed, 
and Protest Against the Conference Being Permitted to 
Initiate the Proposed Exclusive Patronage Contract/ 
Non-Contract Dual Rate System. 

On January 12, 1953, Isbrandtsen Co., Inc. filed herein 
Comments and Protest, dated that day. 

To those Comments and Protest Isbrandtsen now adds, 
and files, the following further, amendatory and supple¬ 
mental Comments and Protest, for which further reasons, 
also, the said Statement, filed by this Conference should be 
disapproved by the Board, and the relief, asked for, 
granted. 

From its Agent, in Japan, Isbrandtsen has received the 
following two letters, which have just come to my attention, 
today, January 14, 1953, to wit, 

110 Tokyo, January 6, 1953 

“Thank you for your letter, dated December 30, 1952, 
on the matter of the Statement of Japan-Atlantic and Gulf 
Freight Conference before the Federal Maritime Board. 

“The theories and conclusions which the Conference uses 
in this Statement (copy of which had been sent to the 
agent) are indeed interesting and seem to resolve them¬ 
selves down to a very few points. Firstly, the Conference 
to survive must have the Contract System with a differen¬ 
tial between Contract and Non-contract rates. Secondly, 
the Conference is of the opinion that American law per¬ 
mits such Contract System and differential provided the 
differential is reasonable. Thirdly, 9^% is reasonable 
because they have asked Japanese Shippers and such ship- 
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pers have said so—and anyway—they admit they couldn’t 
get any more because their own lawyer has advised them 
. . . ‘Japanese authorities cannot reasonably be expected 
to regard favorably any spread or differential in excess of 
£%%, at this time.’ 

“The Conference seems to assume that it has a peremp¬ 
tory right to survive even though to do so it must freeze 
out Independent Competition. This matter of survival of 
the Conference comes back to the time tested riddle—which 
came first the Chicken or the Egg? Does Export and Im¬ 
port Trade exist so that the Conference may stay in busi¬ 
ness or does the Commercial Steamship operator exist to 
service Foreign Trade? The Conference seems to take 
the position that Foreign Trade is being done simply to 
fill the bottoms which they are constantly adding to the 
various trade routes. 

“It appears to me that trade would go on and Import 
and Export business wouldn’t suffer irreparably even if 
there weren’t a Conference sitting as a super-body decid¬ 
ing what freight the Importers and Exporters would sur¬ 
render as offerings to keep the Conference alive. 

“In fact I would venture to suggest that Foreign Trade 
might even take an up-turn if freight rates more nearly 
reached the level of supply and demand which after all is 
the true deciding factor in international commerce—even if 
not in the so-called Conference Trade. The Conference 
points proudly to the fine record it has for adding new ton¬ 
nage to the Trade. It is hard to believe that this great— 
indeed very great—increase in tonnage did not result from 
the fact that such trade route was a very profitable one 
which resulted in such a rapid build-up in surplus profits 
that the only alternative to paying all such profits out in the 
form of taxes was to build new tonnage faster and faster 
regardless of the actual requirements of the trade. In short 
the current black situation which the Conference is facing 
is one of its own making—OVERTONNAGE. 

Ill “ It is difficult to surpress a laugh when reading the 
following paragraph: 
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“ ‘Therefore, although the effect of Conference action 
has been to eliminate competition among the Conference 
members with respect to freight rates, rules and conditions, 
it has turned the competition into a race to give the Japa¬ 
nese exporter and the American importer ever-improving 
vessels and service.’ 

“Recently in a local newspaper, there appeared an arti¬ 
cle which quoted a Conference member line as threatening 
to quit the Conference because of the malpractice and ir¬ 
regular competition being practiced by members of the 
Conference. It would appear from this admission of a 
Conference member that the Conference had far from elimi¬ 
nated competition with respect to freight rates as it would 
like the Federal Maritime Board to believe. 

“Last week a shipper of_from Japan to the 

United States invited me to lunch at the_ 

where his office is located. I was not too well acquainted 
with his people and it was rather a surprise to be so cor¬ 
dially treated by an irregular shipper. The lunch had 
hardly started before the question of rebates on freight 
began. I advised this shipper that Isbrandtsen strictly 
refused to rebate and that whatever rate Isbrandtsen 
charged appeared right on the Bill of Lading and that was 
that. 

“This shipper could hardly believe that I was not jok¬ 
ing. He began listing the amount of rebate that U. S. 
Lines was giving him, that Barber-Wilhelmson was giving 
him, that Maersk was giving him, and then more to the 
point advised that the Japanese Lines were now out-doing 
even the foreign operators in rebates. 

“He then stated that a very recent Japanese Conference 
member was now quoting his rebate on the basis of 10% 
below the lowest Isbrandtsen rate. This is quite different 
from ‘elimination of competition among the Conference 
members with respect to freight rates . . .’ which the Con¬ 
ference proudly points to. It is needless to point out that 
rebating is an illegal practice even in Japan.—let alone 
the United States. 
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“Frankly, if I were in Isbrandtsen’s position, I would 
never consider joining such an unsavory group of people 
regardless of their invitation contained in this statement. 
To put it plainly, the practices of the Conference Member 
Lines in Japan stink to high heaven and it probably won’t 
be too long before the Japanese Government itself has to 
step in and spank some of the worse offenders. 

112 ‘ ‘ Another example, which came up about two weeks 

ago is very indicative of the times._had 

placed for a friend, in New York an order for several hun¬ 
dred cases of canned goods out of Shimizu. The exporter 
handling this business was naturally loyal to our vessels 
and as a token of thanks for the help in placing this busi¬ 
ness and agreed to make the shipment on an Isbrandtsen 
vessel. He did come to me about two days before the ship¬ 
ment was scheduled to move and advise that he had been 
solicited by Daido for this freight and the proposition 
which Daido had offered was 5% rebate below the current 
Isbrandtsen rate if FOB business and 10% if CIF busi¬ 
ness. 

“It would appear from the various information which is 
circulating about Tokyo, that the umbrella which the Con¬ 
ference claims it is holding over Isbrandtsen has a few bad 
leaks in it—and these leaks are right within the ranks of 
the Conference. 

“The Conference says (in the Statement) . . . ‘there 
is no desire or intent to exclude any competitor, Confer¬ 
ence, or non-Conference, from the traffic, but merely to 
prevent non-Conference competitors from taking away all 
of the business of the Conference lines by improper rate 
cutting practices. . ..’ I would like to refer to the Decem¬ 
ber statistics of cargoes loaded at the Port of Nagoya. 

“A total of 12,777 tons of cargo moved from Nagoya 
during December 1952 aboard Atlantic destination vessels. 
Of this total, Japanese Conference vessels handled 52%, 
Foreign Conference vessels handled 24% and Independent 
vessels handled 24%. It would appear that if over 75% of 
the total tonnage which is moving from the Port of Nagoya 
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is being handled by Conference vessels, this is far from 
what the Conference describes of * non-Conference com¬ 
petitors taking away all of the business . . .’ 

“From these statistics an entirely different conclusion 
appears to me—namely, the Japanese members of the Con¬ 
ference are doing a little of this competing on freight rates 
which the Conference so proudly says it has been elimi¬ 
nated. 

“There is no need for me to go into the question of 
whether the courts of the United States allow the Contract 
System and the connected differential. This is entirely a 
matter of law and to be decided by the courts and the 
learned judges. However, I do question the statement that 
‘A consultation with representatives of a considerable num¬ 
ber of Japanese shippers and representatives of shippers’ 
organizations in Japan, has elicited the information that 
the exporters in the Conference Trade regard a differen¬ 
tial of approximately 10% as reasonable.. ..’ 

113 “There is very little time to take a poll among 
Japanese shippers on this matter, but I am writing 
to several of the larger Japanese Export Houses to deter¬ 
mine if such houses do feel as they are reported to feel. As 
soon as this information is available, it will be forwarded 
to you. The questions which will be covered in this ques¬ 
tionnaire are: 

“(1) Do you as a Japanese Export-Import House 
favor the Contract-Non-Contract rate system on 
the Trade Routes between Japan and the United 
States? Yes—No. 

“(2) Do you feel that the existence of the Japan-At¬ 
lantic and Gulf Freight Conference is essential to 
your doing Foreign Trade with the United 
States? Yes—No. 

“(3) From your experience and close association with 
members of the Japan-Atlantic and Gulf Freight 
Conference in connection with your shipments of 
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freight to the United States, do you feel that 
Competition between member lines of this freight 
conference has been eliminated so far as freight 
rates are concerned? Yes—No. 

“(4) Regardless of what you have answered above, do 
do you feel that if a Contract-Non-Contract rate 
system is approved and authorized by the Fed¬ 
eral Maritime Board in Washington, a differen¬ 
tial between Contract and Non-Contract rates of 
10% is reasonable? Yes—No.” 

• • • 

Tokyo, January 9, 1953. 

‘‘You will recall, in my comments the other day, on the 
Conference Statement, I mentioned that there appeared to 
be definite overtonnaging of the New York run, which was 
one of the factors causing the present Conference difficulty. 

“Today, the following statistics have come to my atten¬ 
tion: of the total Japanese ocean-going vessels engaged in 
regular overseas services, as of December 15, which totaled 
114 vessels estimated at 681,360 gross tons (951,535 dead¬ 
weight tons), 42 vessels totaling 305,642 gross tons (422,481 
deadweight tons) are on the New York run, and 7 vessels, 
estimated at 41,232 gross tons (49,023 deadweight) are on 
the Seattle run. There are only 5 vessels operating on the 
European run and 2 vessels on the round-the-world run. 

“It is obvious from this that the Japanese members of 
the Japan-Atlantic Conference are definitely con- 
114 centrating their power into the Japan-New York 
route. The only result of such an action is over¬ 
tonnage and resultant rate wars unless somebody drops 
out—namely—foreign members of the Conference.” 

* * * 

From an examination of the current Tariff, No. 20, of 
this Conference, in your files, I find “contract” and 
“Basic” rates, with a flat “spread” or “differential” of 
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$4 a ton. This particular “spread” was not referred to, 
anywhere, in the “Statement”. Rates, with that spread, 
are quoted, in every instance, for 971 items, which vary in 
amounts, for instance, from $11.50, a ton, to $208.00 a ton. 

Respectfully submitted, 

S/ John J. O’Connor 
Attorney for Isbrandtsen Co., Inc. 

Washington Building, Washington 5, D. C. 

January 14, 1953 
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(Filed Jan. 19, 1953) 

BEFORE THE FEDERAL MARITIME BOARD 

In the Matter of the Statement of Japan-Atlantic and Gulf 
Freight Conference filed under Rule § 236, Gen. Order 
76 

Second Further, Amendatory and Supplemental Comments 
of Isbrandtsen Co., Inc., Relating to the Information Filed, 
and Protest Against the Conference Being Permitted to 
Initiate the Proposed Exclusive Patronage Contract/ 
Non-Contract Duel Rate System. 

On January 12, 1953, Isbrandtsen Co., Inc. filed herein 
Comments and Protest, dated that day. 

On January 15,1953, it filed its First further amendatory 
Comments and Protest. 

To those Comments and Protest Isbrandtsen now adds, 
and files, the following further, amendatory and supple¬ 
mental Comments and Protest: 

1. It is “unlawful” for the Conference to use this Sys¬ 
tem “before approval” by the Board, which approval has 
not been given. 

2. “Lawful, i. e. approved agreements only, are excepted 
from the Anti-Trust laws” (Quotes are from the Board’s 
Reported Decision, September 29,1952 in Docket 724, North 

Atlantic Continental Freight Conference.) 

116 3. The Board has no authority to approve the sys¬ 

tem. 

The said Statement, filed by this Conference should be 
disapproved by the Board, and the Conference ordered not 
to institute, and to cease and desist using, the proposed 
dual rate system, for the following further reasons, 

4. The proposed exclusive patronage contract/non-con- 
tract dual rate system contravenes the provisions of the 
Shipping Act, 1916, and more particularly the provisions 
of 
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Section 14 thereof (46 IT. S. C. 812) including sub¬ 
division “Third” making it a “misdemeanor” for any 
“common carrier by water” to 

“Retaliate against any shipper by refusing, or 
threatening to refuse, space accommodations when 
such are available, or resort to other discriminatory 
or unfair methods, because such shipper has patro- 
ized any other carrier or has filed a complaint charg¬ 
ing unfair treatment or for any other reason,” and, 

5. This Board should “disapprove” and not “approve” 
said proposal because it violates the provisions of Section 
15 of the Shipping Act, 1916, (U. S. C. 814), in that, in 
addition to being “unjustly discriminatory” and “unfair 
as between carriers, shippers, exporters, importers” it “op¬ 
erates” “to the detriment of the commerce of the United 
States” and is “in violation of this chapter” (46 U. S. C. 
Chapter 23). 

Isbrandtsen calls to the attention of the Board that 
cabled advices, received by it, and dated January 16, 1953, 
state that this “Conference” (in) “advising” (the) “local 
trade”, (that) “permission to institute” (the) “contract 
system” (has been) “obtained”. 

Not only do we claim the Board has no authority to ap¬ 
prove the use of this system, but we have no knowl- 
117 edge that this Board has approved the use of this 
System by this Conference, the basic Conference 
Agreement (No. 3103) of which contains no language pur¬ 
porting to authorize the establishment of contract/non¬ 
contract rates. In the absence of such specific authority, 
this Board has held that approval is required before the 
system can be used. See the Report, decided September 29 , 
1952 , of this Board, in Docket No. 724 , North Atlantic Con¬ 
tinental Freight Conference (pp. 9, 10) citing XJ. S. New. 
Co. v. Cunard SS. Co., 50 F. 2nd 83, 89. See particularly 
page 10 of said Report, where the Board, in refering to the 
Conference Agreement of the said North Atlantic Conti- 
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nental Freight Conference (which did contain the words, 
“the Conference may provide specific contract and non¬ 
contract rates” * * •) stated that “the Conference’s basic 
agreement” alone makes the initiation of the proposed dual 
rates possible”. 

Again, the “basic (Conference) agreement” of this 
Japan-Atlantic and Gulf Freight Conference contains no 
such specific authorization “which alone makes the initia¬ 
tion of the proposed dual rates possible.” 

Respectfully submitted, 

S/ John J. O’Connor 
Attorney for Isbrandtsen Co., Inc. 

Dated January 19,1953, Washington Building 
Washington 5, D. C. 
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(Filed Jan. 19, 1953) 

118 BEFORE THE FEDERAL MARITIME BOARD 

In the matter of the Statement of J apan- Atlantic and Gulf 
Freight Conference filed under Rule, Sec. 236, General 
Order 76 

Memorandum of 

Japan-Atlantic and Gulf Freight Conferences in Opposition 
to Application of Isbrandtsen Co., Inc., for a Postpone¬ 
ment of the Effective Date of its Contract System. 

Statement 

The Japan-Atlantic and Gulf Freight Conference on De¬ 
cember 24,1952, filed with this Board, a statement (herein¬ 
after referred to as the ‘‘Statement’’) under General Order 
76, with respect to the institution of a proposed contract 
system. 

In the Statement the Conference informed the Board 
that the effective date of the system would be the 30th day 
following the date of filing. Such 30th day, and hence the 
effective date of the contract system, will be January 23, 
1953. 

The Isbrandtsen Co., Inc. (hereinafter referred to as 
“Isbrandtsen”), has filed certain Comments relating to 
the Statement, and in addition has filed an affidavit of 
Mathew S. Crinkley, the Vice-President of Isbrandt- 

119 sen, in which there was sought a postponement of the 
effective date until after the completion of certain 

hearings which Isbrandtsen desires to institute and deter¬ 
mination by this Board as a result of such hearings. 

In Isbrandtsen’s Comments a suggestion is made that 
the statement is not in compliance with the Rule laid down 
in General Order 76, and that the Board should on its own 
motion reject the statement. We do not believe that the 
latter suggestion is seriously put forward, and do not un¬ 
derstand that it is substantially supported in the Com¬ 
ments. 
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This Memorandum is submitted in opposition to the ap¬ 
plication for a postponement of the effective date of the 
contract system. The basis for the Conference position 
may be outlined as follows: 

1. The Statement is a full and complete compliance with 
the Rule and fully justifies the institution of the contract 
system at this time. 

2. The Comments of Isbrandtsen are insubstantial in 
that: 

(a) They do not set forth any valid basis for op¬ 
position to the contract system, or any valid objection 
to the statement; and, 

(b) The objections are frivolous, self-contradictory, 
inaccurate, and lacking in substance. 

3. Mr. Crinkley’s affidavit does not establish, as it seeks 
to, that Isbrandtsen would suffer irreparable injury if 
the system went into effect in accordance with the State¬ 
ment. 

4. The affidavits submitted herewith of James A. Den- 
nean and Seymour H. Kligler, establish that Isbrandtsen 

would not in such case suffer any irreparable in- 
120 jury; but that, on the other hand, a postponement 

of the effective date would inflict irreparable injury 
not alone upon the members of the Conference, but also 
upon the Japanese and American merchants who are en¬ 
gaged in commerce involving shipments in the Conference 
trade. 

5. If the postponement here requested should be granted, 
the Rule established in General Order 76 would become a 
dead letter before the Rule is three months’ old. 

I. The Statement 

The Statement filed by this Conference is full and com¬ 
plete. The information put forward therein is documented 
with detailed exhibits which we submit are unique in this 
type of proceeding. The data included in the Exhibits 
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to the Statement are the results in part of a personal in¬ 
vestigation conducted in Japan for almost a month last 
summer by one of the Conference’s counsel, and the gather¬ 
ing in of information and statistics as a consequence of 
inquiries instituted and investigations made during this 
Japanese visit. The accumulation of other data set 
forth therein required painstaking research in this coun¬ 
try. All required scrupulously careful tabulation and ar¬ 
rangement. 

The Statement, fully documented by these Exhibits, 
makes out clearly the long-continued stability of rates 
which has resulted from the cooperation of the lines in 
the Conference; the great and improving service rendered 
by the Conference to the merchants whose transactions 
fall in the trade within the scope of the Conference 
Agreement; the cut-rate practices of a non-Conference 
competitor resulting in draining off by this non- 
121 Conference competitor of the legitimate business 
of the Conference; and the necessity for the insti¬ 
tution of the contract system, if the stability of rates long 
maintained by the Conference as shown by Exhibit “B” 
is not to be brought to a tragic end. The Statement also 
demonstrates that the spread equal to 9%% of the pro¬ 
posed new contract rates, is reasonable from the stand¬ 
point of the shipper and from the standpoint of the carrier, 
and hence falls within the zone of reasonableness for such 
spread; and in addition demonstrates the reason why 9^%, 
a pin point within this zone of reasonableness, has been 
selected by the Conference as the particular spread. The 
Statement finally annexes a copy of a proposed Conference 
Freight Contract, which we submit is a model of fairness 
as between carrier and shipper. 

II. Isbandtsen’s Comments 

Isbrandtsen, aside from a general allegation that the 
Statement does not comply with the Rule set forth in Gen¬ 
eral Order 76, fails to point out a single respect in which 
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the Statement is at fault. Obviously, failing in its effort 
to find any substantial or concrete defect in the Statement, 
Isbrandtsen has had resort to the ingenious device of sug¬ 
gesting that “hearings” be held at which apparently it 
expects to bring forward some matter which the Com¬ 
ments fail to divulge. What Isbrandtsen expects to show 
in these hearings, it does not disclose to the Board or to 
the Conference. 

In lieu of substantial objections, the Comments resort 
to scattered and unconnected statements largely 
122 irrelevant and to a considerable extent self-contra¬ 
dictory. 

In the main, Isbrandtsen’s objections, so far as any rea¬ 
son can be distilled from them, come down merely to this 
residue:—That Isbrandtsen urges that the contract system 
is illegal per se. We take it that the question of illegality 
of the system per se requires no hearing here. The Board 
following the decision of the Supreme Court in Far East 
Conference v. U. S., 342 U. S. 570 (1952), promulgated 
General Order 76, which lays down the procedures to be 
followed by steamship freight conferences proposing to 
establish contract/non-contract rates. 

We take it that after the promulgation of this Rule, it is 
no longer admissible to argue before this Board that all 
contract systems are illegal per se. 

Obviously Isbrandtsen’s argument at page 4 of these 
Comments that the purpose of the contract system is to 
put Isbrandtsen out of business—poorly founded in point 
of fact as such charge is—is a general argument that the 
contract system is illegal per se. Likewise an argument 
based upon illegality per se appears at page 5 of the Com¬ 
ments, to the effect that the duty of a common carrier to 
treat all shippers alike is violated by the application of the 
contract system. 

Isbrandtsen’s remarks at page 5 with regard to a con¬ 
fusion between stability and uniformity of rates entirely 
overlooks the long record of stability as shown by Exhibit 
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“B” attached to the Statement So too, do the numerous 
statements throughout the Comments (pp. 5, 6, 14, 23) to 
the effect that the Conference gives to the shipper only 
between two and three months of stability, corn- 

123 pletely overlook the necessary operation of the con¬ 
tract system in effecting stability.- 

A most eloquent illustration of such stability extending 
for periods, not of months, but of years, is to be found in 
Exhibit “B” attached to the Statement. Isbrandtsen’s 
Comments apparently are very pleased to overlook this 
Exhibit, which we can assure the Board required unrelent¬ 
ing labor in the collection of the underlying data and its 
presentation in a thoroughly accurate and reliable fashion. 
We refuse to believe that the results of such labors per¬ 
formed in accordance with the spirt of General Order 76 
can be dismissed in the cavalier manner affected by 
Isbrandtsen. 

Exhibit “B” to the Statement establishes beyond a pos¬ 
sibility of contradiction that the period of rate stability 
assured to merchants by Conference operation cannot be 
measured or limited by the notice period for rate increases 
provided in the freight contract with contract shippers. 
The notice period merely fixes the minimum period of 
stability of which the shipper is assured even in cases of 
international emergency. 

At page 6, Isbrandtsen quotes from “Inter-American 
Maritime Conference”, being the report of delegates Henry 
F. Brady and Max 0 ’Rell Truitt, particularly on the sub¬ 
ject of flexibility of rates. The Conference is as strong 
an advocate of flexibility of rates as anyone could be. Flexi¬ 
bility is defined in Mr. Grady and Mr. Truitts report as 
existing when “carriers are free to adjust freight rates to 
enable merchants to compete successfully with the business 
of merchants of other countries * * 

It is one thing to reduce rates quickly when the ship¬ 
pers require it to promote their business; it is an- 

124 other thing to reduce rates because a competitor by 
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a policy of cut rates renders no other recourse available 
to prevent a drastic loss of business. 

In this connection, the Isbrandtsen Comments remark 
that for the period of twenty-six years covered by Exhibit 
“B” attached to the Statement, the rates on porcelain have 
varied from time to time. Surely a few variations in a 
period of twenty-six years, which have included the worst 
international depression and the worst World War in his¬ 
tory, do not derogate from the general picture of stability 
made out by Exhibit “B”. Rather they are evidence of 
the desirable flexibility of rates. 

The Question op Over Tonnaging 

Perhaps on no other subject are the Isbrandtsen Com¬ 
ments so acrobatic and contortionistic as on the subject 
of over-tonnaging. First we find at page 7 of the Com¬ 
ments that the increase in membership of the Conference 
is not justified in this homeward trade and that this increase 
is fundamentally to blame for the defects of which the 
Conference complains. Again at page 8 we find that the 
Conference is playing fast and loose with the Board in 
trying to install the contract system, “because the ships 
presently used are each not getting enough cargo—their 
own fault, from using too many ships # * •”. 

Again at page 16, the Comments charge the Conference 
with “over-indulging in too many specialized ships”. 

Again we find at page 8, the statement that “they [the 
Conference] have grossly overtonnaged the trade, in which 
there has not been sufficient increase in cargo, since 
125 World War II, to justify the service offered”. In 
this respect, Isbrandtsen complains that the freight 
rates in this trade have not fallen in proportion to the 
drop in other trades in the Atlantic and Pacific, where 
some rates are down %rds. In passing, it should be noted 
that despite Isbrandtsen’s apparent contention that the 
rates should have dropped by two-thirds, it has none the 
less steadfastly adhered to a level of rates exactly 10% 
under the Conference rates which it seems to condemn. 
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Thus we find that it is Isbrandtsen’s philosophy that the 
Conference Lines are rendering to the public interested 
in the Conference trade, too frequent and too regular serv¬ 
ice performed by vessels which are too greatly specialized 
so as to fit the exact requirements of the Japanese export¬ 
ers and the American importers. 

It is Isbrandtsen’s position that too much additional 
tonnage has been added since the War. None the less, 
on page 1 of Mathew Crinkley’s affidavit, we find the state¬ 
ment that Isbrandtsen has entered this much overtonnaged 
trade since World War II, the very period in which 
Isbrandtsen complains that the overtonnaging has oc¬ 
curred. Isbrandtsen not alone has entered this trade, but 
has increased its sailings from one a month to three a 
month, and is now proposing a further increase to one a 
week. 

It is clearly Isbrandtsen’s idea that there are too many 
steamship lines in the trade and that the solution is for the 
other steamship lines to get out of the trade and leave it 
to Isbrandtsen’s ever expanding service. Thus Isbrandt¬ 
sen complains on page 8 of its Comments, that if it 
126 accepted the Conference’s suggestion that it join 
the Conference, the result would be that there would 
then be “one more line in the Conference, to divide the 
total—not stretchable—tonnage”. Isbrandtsen obviously 
has no stomach for an equal and ratable portion of this 
trade accorded to him, on an equal basis. Having thus 
complained of overtonnage and having rejected the idea 
of becoming a Conference member because the cargoes 
would not stretch sufficiently to sate its appetite, it then 
apparently complains on page 9 that there is undertonnag- 
ing. There it charges the Conference with lack of frank¬ 
ness in having failed to state that not more than twelve of 
the eighteen member lines have even one sailing a month 
from Japan to North Atlantic and Gulf ports. Apparently 
in the argument at page 9, it would better serve Isbrandt¬ 
sen’s purposes if all eighteen members of the Conference 
had at least one sailing a month. 
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However, Isbrandtsen’s charge of lack of frankness is 
not well founded, for in column 7 of Exhibit G to the 
Statement, the Conference sets out the exact number of 
Conference members with sailings during the respective 
months. It there appears that in no month have more than 
twelve Conference members had a sailing. 

Likewise unfounded is Isbrandtsen’s charge of lack of 
frankness on the part of the Conference with respect to 
the disclosure of the circumstance that a number of Con¬ 
ference members sail homeward to IJ. S. ports by way of 
the Suez Canal. In the footnote to Exhibit “D” the fol¬ 
lowing appears: 

“A number of Conference members operated in the 
trade from Japan to Atlantic and Gulf Coast Ports 
by utilizing the Suez Canal. Pursuant to the 
127 definition of one sailing, herein stated, these 

are not given any weight in determining sailing 
opportunities in the Conference trade, above, unless 
cargo actually moved to a Conference destination.” 

Finally, on the question of overtonnaging, we find the 
quotation from Isbrandtsen in the New York Journal of 
Commerce of June 25, 1934, to which Isbrandtsen would 
apparently attribute great prophetic wisdom. In that quo¬ 
tation, Isbrandtsen condemned the Conference Lines for 
maintaining what he conceived to be the great surplus of 
expensive tonnage in which these Lines were unwise enough 
to invest. One wonders what would have been the fate of 
the United States and of its Allies during the 1940’s had 
not the vessels of which Isbrandtsen complains been ready 
to perform their arduous duties. 

The same statement casts aspersions on those shipping 
men who invest their money in improved tonnage. If the 
Isbrandtsen philosophy had been followed from the be¬ 
ginning of time, the water borne commerce of the world 
would still be carried in hollowed-out trees. 
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Philippine Loadings 

At page 9 of its Comments, Isbrandtsen further charges 
the Conference with lack of frankness in failing to mention 
that the Conference Lines manage to fill up some of their 
empty space at other than Japanese Ports. Assuredly, the 
Conference never intended the Board to assume that their 
vessels return to American Ports with an average of 1208.5 
tons of cargo. However, it is little consolation to them 
that having failed to obtain the well-paying cargoes 
128 with which Isbrandtsen fills its ships, they can go to 
other ports and obtain cargo which Isbrandtsen does 
not care to transport. 

Isbeandtsen’s Practices 

Isbrandtsen introduces its discussion under this head 
at page 13 by averring that much of the Statement is “used 
up with certain statements as to how Isbrandtsen has been 
offering rates below the varying, and excessively high, 
rates of the Conference’\ It fails to explain why, if in¬ 
deed the Conference rates are excessively high, Isbrandtsen 
has quoted its rates at a uniform 10% below Conference 
rates. In an effort to explain this argument away, 
Isbrandtsen, at page 10, seeks to give the impression that 
Exhibit “F” (the Isbrandtsen announcement of November 
6) is an isolated case of rate cutting on the 10% basis. 
Isbrandtsen conveniently overlooks Exhibit “E” attached 
to the Statement, which is an Isbrandtsen tariff issued at 
a time when there was no emergency and which throughout 
is, with minor exceptions, a 10% cut tariff. 

In this connection it should be noted that Isbrandtsen, 
at page 14 of the Statement, charges that the Conference 
“slides over the fact that Isbrandtsen has no dual rate 
system”. We submit that Exhibit “E” to the Statement 
is a complete disclosure of the fact that Isbrandtsen does 
not have a contract system. Furthermore, Exhibit “E” 
also completely contradicts the averment at page 14 that 
Isbrandtsen fixed its rates item by item, except where 
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under Conference pressure, it lias acted otherwise. The 
Isbrandtsen procedure is inexorably demonstrated by Ex¬ 
hibits “E” and “F”. 

129 Relative to a Rate War 

At pages 14 and 15, Isbrandtsen assails the Conference 
Statement because it makes the suggestion that unless the 
Conference is promptly relieved from the intolerable situa¬ 
tion evidenced by Exhibits “E”, “F” and “G”, the Con¬ 
ference will have no alternative but to meet rate cut with 
rate cut, and that if history is to be a guide, such rate-cut¬ 
ting will lead to a rate war. The suggestion permeates this 
discussion that the Conference is attempting to influence 
the Board unduly in what Isbrandtsen attempts to picture 
as a threat. The fact is that the portion of the Statement 
to which Isbrandtsen refers in this connection, is but a 
specific application of the Statement made by the Alexander 
Committee at Vol. 4 of the Alexander Committee Report, 
page 416, where the following appears: 

“The entire history of steamship agreements shows 
that in ocean commerce there is no happy medium be¬ 
tween war and peace when several lines engage in the 
same trade.” 

We think it too clear to require explanation that if 
Isbrandtsen does not stop his rate cutting and the 
Conference may not initiate its contract system, the Con¬ 
ference Lines will of necessity seek to recapture their clien¬ 
tele on a rate basis. History points directly to the result. 

Tramp Competition 

Under the head “Tramp Competition”, Isbrandtsen at¬ 
tempts to make it appear that the movement by tramps 
shown in Exhibit “H” occurred during the “Steel Strike 
in the United States, for a limited period * * 

130 (Comments, p. 16). It also states that this move¬ 
ment was only for “eight months spread, over four 

years, and during two months in any one year”. These 
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statements completely overlook the character of Exhibit 
“H”. For purposes of spot checking, the Conference se¬ 
lected the months of March and September in each of the 
years 1949 to 1952, inclusive. Isbrandtsen does not at¬ 
tempt to impugn the selection of these particular months 
for purposes of spot check, nor is its statement correct 
that this four year period fell during the period of the 
“Steel Strike in the United States”. 

Finally, the figure of 580 tons each, stated by Isbrandt¬ 
sen to be the increase in Conference carryings per sailing 
which would result from an equal division among Confer¬ 
ence sailings of the tramp carryings, is plainly erroneous. 
A reference to Exhibit “D” will show that for the eight 
months listed in Exhibit “H”, the Conference had a total 
of 107 sailings. The 77,606 tons divided amongst the 107 
sailings would result in an increase of 725.3 tons per sail¬ 
ing, not 508 tons per Conference sailing as stated by 
Isbrandtsen. 

As to the Basis for the Spread or Differential. 

Isbrandtsen’s comments with regard to the spread or 
differential completely overlook the factors of reasonable¬ 
ness set forth in the Statement at pages 24 to 29, inclusive. 
To the extent that they demonstrate that the proposed 
9Yz% differential clearly falls within the zone or area of 
reasonableness (established by the cases cited in the State¬ 
ment at pages 18 to 23, inclusive) Isbrandtsen will have 
no truck with such legal concepts as to statutory rea- 
131 sonableness. Finding that it cannot win on the 
proposition that the contract system is illegal per se, 
it is most ingeniously attempting, by use of the decision 
of the District Court in the Trans-Atlantic case, 96 F. Supp. 
888, (1951), affirmed by an evenly divided Court, 342 U. S. 
950 (1952), to accomplish the same sweeping result. It is 
attempting to drive the Conference and the Board into 
the indefensible position that the exact spread between con¬ 
tract and non-contract rates must be established as the 
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only spread which would be reasonable. Isbrandtsen is 
attempting to wrest from the Board a ruling that by an 
impossible computation, the Conference must arrive at a 
particular figure which, and which alone, is the pinpoint of 
reasonableness. 

In conjunction with its restatement of the reasons why 
the Conference chose the particular spread of 9%% within 
the zone or area of reasonableness, Isbrandtsen complains, 
at page 17, that “At most there are three grounds or fac¬ 
tors ” for fixing of the spread at the exact figure of 9 Yo% 
of the contract rates. We take it that if a spread is based 
upon grounds or factors or reasons, the spread is per se 
not arbitrary or unreasonable; that which is based upon 
reason is ipso facto reasonable. Isbrandtsen’s point is 
that a spread must be based upon more than three grounds; 
it does not advise the Board how many grounds should be 
the minimum. There is certainly no suggestion even in 
the Turns-Atlantic case (which is no authority so far as 
this Conference is concerned) that a spread based upon 
three reasons rather than a greater number of reasons is 
to be discarded as arbitrary. 

132 In Regard to Factual. Considerations 

Under this heading, at page 19, Isbrandtsen drags in the 
wholly irrelevant subject of the spread which the Con¬ 
ference proposed to adopt in connection with the contract 
system which it intended to put into effect in 1950. 
Isbrandtsen states that the proposed spread at that time 
was 10%. This is utterly untrue. The spread contem¬ 
plated at that time, as shown by the answering affidavit of 
Mr. James A. Dennean, was $4.00 per ton. 

At page 20, Isbrandtsen seeks to suggest that if the 
costs of service to two shippers upon the same vessel are 
the same, there necessarily cannot be any difference in the 
charge made to those shippers. This, of course, is again 
an attack upon the legality per se of the contract system. 
However, in order to demonstrate the utter futility of such 
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an argument, we have included in the affidavit of Mr. James 
A. Dennean, submitted in opposition to the request for a 
stay, a tabulation of three different rates charged by car¬ 
riers subject to the Interstate Commerce Act for transpor¬ 
tation on the same road, at the same time, between the same 
points, and on the same train. The Interstate Commerce 
Commission apparently had no difficulty in approving a dif¬ 
ferent rate for a commuter on a limited monthly ticket, a 
commuter on a ticket for a lesser number of trips, and 
a passenger riding on a single trip ticket. Of course, it is 
needless to say that it cost the railroad no more to carry 
one of these passengers than any of the others. 

Also at page 21 of its Comments, Isbrandtsen adverts 
to the circumstance that the Conference is subject to regu¬ 
lation by the Japanese authorities as well as by the 
133 Federal Maritime Board. Isbrandtsen expresses 
difficulty in understanding how the Board can take 
into account the regulations by the Japanese authorities. 
Certainly we would concede that any Conference action 
which would be illegal under the Shipping Act should not 
be tolerated because it might be legal or might be tolerated 
by the laws of any country directly interested in the com¬ 
merce subject to regulation. However, when carriers sub¬ 
ject to the Federal Maritime Board demonstrate that their 
conduct is legal by all standards under the American law, 
but that the foreign law is more restrictive upon them, 
then we submit it becomes a matter both of realism and 
of international comity, for the agencies of our Government 
to recognize as appropriate any conduct which is proper 
under the laws both of this country and of the foreign gov¬ 
ernment concerned, even though under the laws of our 
country, a greater range of freedom would have been al¬ 
lowed to the carriers subject to this dual form of regulation. 
The laws of Japan, and the Acts of the Public Agencies 
of the Japanese Government, are facts to be taken into ac¬ 
count, as are any other pertinent facts in determining 
whether the action of a Conference subject to the laws of 
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both Japan and the United States, are reasonable under 
all of the circumstances. 

The Shippers’ Contract 

Isbrandtsen’s attack upon the proposed shippers’ con¬ 
tract seems to be directed principally to paragraphs 1 and 
5 thereof. The attack on paragraph 1, although stated in 
Billingsgate of the most general character, appar- 

134 ently is directed to the fact that shipments made on 
an f.o.b. or ex godown basis are included. Isbrandt¬ 
sen, at the top of page 23, albeit with a lack of candor, 
states, “The vague saving clause, later, (6) does not cor¬ 
rect this hoggish imposition.” We submit that there is 
no imposition, hoggish or otherwise, in the first place, and 
that paragraph six has been very carefully drawn to make 
sure that there can be no imposition either by Conference 
on shipper or by shipper on Conference. 

Clause 5, to which Isbrandtsen’s barbs are next directed, 
is the liquidated damage clause. The liquidated damages 
stipulated are 50% of the amount of the Conference freight 
charges which the shipper would have had to pay if he 
had performed his contract. It is our impression that no 
more moderate liquidated damage clause has ever been 
submitted to the Maritime Board or its predecessors. 

II. The Question op Irreparable Injury 

(a) Isbrandtsen’s attempt, by the affidavit of Mr. Crink- 
ley, to show that it will suffer irreparable injury if the con¬ 
tract system is put into effect on January 23, is vague and 
indefinite to the point of giving the Board no sound basis 
upon which to determine whether or not such injury exists. 
The only point of fact mentioned in support of this claim 
of irreparable injury is that when the Conference last in¬ 
tended to put the contract system into effect in November, 
1952, two of Isbrandtsen’s ships lay in dock four or five 
days awaiting cargo, and that no cargo was offered to 

135 Isbrandtsen, as the shippers were waiting to see if 
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the contract system would go into effect. As pointed 
out in Mr. Dennean’s affidavit, Exhibit “F” completely 
disproves the contention that Isbrandtsen had more than 
one vessel in Japanese ports between November 6, 1952, 
and November 21,1952. 

Mr. Crinkley’s statement (on page 5) that business has 
been developed by his company by means of adjustment of 
freight rates to meet changed economic and trading condi¬ 
tions may be true in other trades, but so far as concerns 
the Japan-Atlantic & Gulf Freight Conference, Exhibits 
“E” and “F” prove that the only adjustment Isbrandtsen 
has ever made is the deduction of 10% from the Conference 
tariffs. 

We have no knowledge of Isbrandtsen’s contracts with 
the United States Maritime Commission. We should be 
surprised, however, if the statements at the top of page 7 
of Mr. Crinkley’s Affidavit should be well founded, if, 
thereby, he means that the Maritime Commission, in selling 
Isbrandtsen ships, understood that they could be operated 
in the Japan-Atlantic & Gulf trade, and that the Commis¬ 
sion or its successors would not permit the conferences to 
defend themselves against Isbrandtsen’s rate cutting prac¬ 
tices by adopting a contract system. 

The statement at page 7 of Mr. Crinkley’s Affidavit to 
the effect that in the 30s the Japanese lines finally forced 
out of the Far East trade practically all other American 
and foreign lines is completely disproved by Exhibit A at¬ 
tached to the Statement, and by Mr. Dennean’s Answering 
Affidavit although it is true that in the outward trade cer¬ 
tain lines did eliminate Japanese ports of discharge. Mr. 
Crinkley also, at page 7, intimates that the contract sys* 
tern is aimed against the Japanese lines. These lines 
136 are all members of the Conference, the Statement 
was submitted on their behalf as well as on behalf 
of the other members, and this Memorandum is being sub¬ 
mitted likewise on their behalf, and they are urging the 
Board to permit the contract system to go promptly into 


120 


effect. We submit that this is sufficient disproof of Mr. 
Crinkley’s insinuations. 

We submit that Mr. Crinkley’s statements on page 9 are 
naive in the extreme. He states that three of the Ameri¬ 
can lines in the Conference are receiving subsidies from 
the American taxpayers. Nonetheless, he asks that 
Isbrandtsen have leave to destroy these very lines whom 
the taxpayers are committed to encourage and sustain. 

At the top of page 11, Mr. Crinkley suggests that in 
the granting or denial of this motion, the pendency of the 
hearings in Docket 724 be taken into account. There are 
two answers to this contention. In the first place, the Con¬ 
ference has waited for over two years for some develop¬ 
ments to take place in the Trans-Atlantic situation which 
might clarify their position. They should not be asked to 
wait any longer for any such reason. In the second place, 
it has been established by the predecessors of this Board 
that the right of any conference to maintain a contract sys¬ 
tem depends upon the facts and circumstances in the trade 
within the scope of the Conference. 

Rawleigh v. Stoomvaart, 1U. S. S. B. 285, 291 (1933). 

Phelps Bros. & Co., Inc. v. Cosvlich-Societa, 1 U. S. 
M. C. 634 (1937). 

Sprague S. S. Agency, Inc. v. A/S Ivarcuns Rederi, 
2 U. S. M. C. 72 (1939). 

Pacific Coast European Conference, 3 U. S. M. C. 
11 (1948). 

137 The decision in Docket 724, and the facts involved 

in the Trans-Atlantic case, whatever that decision 
may be, will have no bearing upon the rights of the Con¬ 
ference, based upon the facts and circumstances in the 
Conference trade, regarding which full details have been 
furnished in the Statement. 

The contention, at page 11 of Mr. Crinkley’s Affidavit, 
that a postponement of the effective date of the contract 
system will maintain the status quo is adequately disposed 
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of in the Answering Affidavit of Mr. Dennean, and we re¬ 
spectfully refer the Board to that Affidavit in that con¬ 
nection. 

On page 12 of Mr. Crinkley’s Affidavit, he feigns utter 
surprise at the very thought that the Maritime Board 
should not interfere with the introduction of a contract 
system by the Conference. We have no knowledge of the 
date when Isbrandtsen bought its ships from the Mari¬ 
time Commission. Be that as it may, the Conference main¬ 
tained contract systems for many years before the War 
and has been about to reinstitute the system now for sev¬ 
eral years. 

Although Isbrandtsen has not made any substantial 
demonstration that it would suffer irreparable injury, the 
Conference, by the Answering Affidavits of Mr. Dennean 
and Mr. Kligler, has made complete proof that if the con¬ 
tract system is not permitted to go into effect promptly, 
irreparable injury will be suffered, not alone by the Con¬ 
ference and its members, but as well by the community of 
merchants in Japan and the United States who depend 
for their livelihood upon a frequent and regular ocean 
transportation service at stable and dependable rates. It 
would be surplusage here to repeat these facts, and 
138 we respectfully refer the Board to these Affidavits. 

We have shown above, and by the Exhibits at¬ 
tached to the Statement, that Isbrandtsen has been engag¬ 
ing in practices which have been roundly condemned by 
the authorities charged with the administration of the Ship¬ 
ping Act. We have shown that by these methods it has 
arrogated to himself an inordinate share of the carrying 
business in the Conference trade. Nevertheless, Isbrandt¬ 
sen would treat the share of cargo it has managed recently 
to appropriate by condemned methods as vesting in it a 
kind of “grandfather’’ right, and now supplicates the 
Board for legal assistance in retaining its loot, in the face 
of an effort to restore balance and stability by a method 
which has survived the most vicious legal attacks. 
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It is a confirmed principle of equity that he who seeks 
equity must come into court with clean hands. The State¬ 
ment and its Exhibits demonstrate that Isbrandtsen has 
been caught redhanded in the violation of the principles of 
proper steamship practices laid down by governmental au¬ 
thority. Its prayer for special favor should be denied on 
this ground. 

Conclusion 

The Maritime Board, after due deliberation, adopted the 
Rule embodied in General Order No. 76. If that Rule 
means anything, it means that a steamship conference 
which intends to put a contract system into effect should 
come before the Board with a full disclosure of all rele¬ 
vant facts, and make a case which, under the authori¬ 
ties, entitles it to conduct a contract system. It 
139 would be a travesty upon the Rule itself if, when a 
Conference complies fully with its provisions, it 
should be turned back and required to withdraw the institu¬ 
tion of the contract system pending hearings in exactly the 
same way as if it had filed a blank sheet of paper merely 
stating the proposed effective date of the contract system 
and the amount of the spread. That is the treatment to 
which Isbrandtsen would subject the thoroughgoing, 
thoughtful Statement filed by the Conference, as a result 
of many months of investigation and labor. If the Board 
should be unwilling to stand behind such a Statement as 
that filed by this Conference, we submit that the new Rule 
would be a dead letter before it is three months old. 

On the final page of Isbrandtsen’s Statement, it asks 
the Board “to follow Mr. Turk’s experienced and con¬ 
sidered advice and to act accordingly”. In suggesting 
what Mr. Turk’s experienced and considered advice is, 
Isbrandtsen stops its quotation in the middle of a sen¬ 
tence. We had not understood that any such quotation in 
such a context was proper. We also ask the Board to fol¬ 
low the statement which Mr. Turk made at page 157 of the 
Hearings of October 16th. However, we ask that the entire 
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statement, and not a portion thereof, be accepted as the 
guide. The correct rule, we submit, should be as stated 
by Mr. Turk, at page 157, in the following language: 

“Now, the next question is the effect of a protest. 
I am quite content that if a Conference comes forward 
here with a flabby, unsubstantial statement as to the 
reason why it is putting its system into effect, and why 
this spread is put forward, that the Board should say, 
‘This is no good. We have to examine it further. 
Perhaps we will do what has been done in Docket 724’; 
but if the Conference comes forward with a really sub¬ 
stantial statement that shows that, in order to 
140 keep this trade from going into a rate war—and 

that action is required then—the Board, as Mr. 
Gatov said, should take no action on its own part nor 
should it be stimulated to take hostile action no matter 
how vociferous or eloquent the protests filed by some 
outsider may be. If that outsider is not satisfied with 
the showing which the Board is satisfied with, then it 
is his duty to go forward.” 

We respectfully urge that the Statement is a clear, full, 
and detailed justification for the proposed contract system 
and the spread to be applied therein; that Isbrandtsen has 
shown not the slightest reason why the contract system 
should not go into effect ultimately or immediately; that 
Isbrandtsen’s plea for a hearing is not supported by any 
suggestion of any facts which Isbrandtsen intends to prove 
which would deny the Conference the right to conduct the 
contract system; that Isbrandtsen will not suffer any irre¬ 
parable injury if the contract system be put into effect on 
January 23rd; but that, on the other hand, the Conference 
members and the community of merchants who depend upon 
transportation in the Conference trade would suffer irre- 
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parable injury if the present state of affairs should be 
permitted to continue. 

Respectfully submitted, 

S/ Herman Goldman 
Attorney for Japan-Atlantic and 
Gulf Freight Conference, 120 
Broadway, New York 5, N. Y. 

Elkan Turk, 

Seymour H. Kligler, 

Elkan Turk, Jr., 

Of Counsel. 

141 Certificate of Service 

I hereby certify that I served the foregoing Memorandum 
on the Attorney for Isbrandtsen Co., Inc., by mailing a 
copy thereof, to him, first class mail, postage prepaid. 

S/ Elkan Turk, Jr. 

Dated New York, N. Y., January 17,1953. 
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(Filed Jan. 19, 1953) 

142 BEFORE THE FEDERAL MARITIME BOARD 

In the Matter of the Statement, filed December 24, 1952, 
by Jap an-Atlantic and Gulf Freight Conference, un¬ 
der Rule, Sec. 236, pertaining to Dual Rates 

Affidavit of James A. Dennean 

State of New York, 

County of New York, ss. : 

James A. Dennean, being duly sworn, says: 

First: I am the United States Secretary and an author¬ 
ized official of the Japan-Atlantic and Gulf Freight Confer¬ 
ence (hereinafter referred to as the Conference), and am 
the same James A. Dennean who, on behalf of the Confer- 
enc, signed and verified the Statement (hereinafter re¬ 
ferred to as the Statement) dated December 23, 1952, and 
filed in the office of the Federal Maritime Board (herein¬ 
after referred to as the Board) on December 24th, 1952, 
which is the Statement referred to in the above caption. 
I am making this Affidavit in reply to the Affidavit of 
Mathew S. Crinkley, sworn to on January 12th, 1953, in 
the above entitled matter, and in opposition to the applica¬ 
tion of Isbrandtsen Co., Inc. (hereinafter referred to as 
Isbrandtsen), for a deferment of the effective date of the 
contract system referred to in the Statement until after a 
full hearing shall have been had with respect to any 

143 issues which Isbrandtsen may desire to raise with 
respect to such contract system. I incorporate the 

Statement in this Affidavit by reference, with the same 
force and effect as if the same were herein at length set 
forth. 

Second: The opposition of the Conference to any such 
deferment is based upon the propositions (a) that since 
the Conference filed a full and complete factual Statement 
fully justifying the Conference in instituting a contract 
system, no deferment should be granted, even if Isbrandt- 




sen should suffer injury pending an investigation or hear¬ 
ing; and (b) that Mr. Crinkley’s Affidavit adduces no 
facts to indicate that Isbrandtsen would suffer any irre¬ 
parable injury and that in certain major respects his 
Affidavit is contrary to fact; and (c) that if the effective 
date of the contract system should be deferred, the mem¬ 
bers of the Conference, the Japanese shipping public, and 
the American consuming public would suffer irreparable 
injury. The first of the aforesaid propositions is supported 
by a memorandum of the Conference’s counsel. This Affi¬ 
davit is therefore devoted to the second and third proposi¬ 
tions set forth. 

Thikd: Mr. Crinkley’s Affidavit is not alone entirely 
vague with regard to any irreparable injury which 
Isbrandtsen should suffer but, in many particulars, is inac¬ 
curate, as follows: 

(1) The statement on page 7 of Mr. Crinkley’s Affi¬ 
davit that the institution of the contract system would 
permit the conference lines to monopolize the business 
in the conference trade is utterly without foundation. 
In addition to my duties as United States Secretary of 
the Conference, I am also Chairman of the Far East 

Conference. As such Chairman and, earlier, as 
144 a representative of one of the members of the 

Far East Conference, I am well acquainted with 
the practices of Isbrandtsen in that trade and of the 
effect of the institution and conduct, for almost twenty 
years, of a contract system in that trade. Notwith¬ 
standing such contract system, Isbrandtsen has 
throughout that period continued as a carrier in the 
Far East trade, and Mr. Crinkley’s predictions that 
the contract system would have the effect of putting 
Isbrandtsen out of business certainly has not been real¬ 
ized in the Far East trade. 

(2) The statement on page 7 of Mr. Crinkley’s Affi¬ 
davit that “in the 30s, in the Far East trade, the 
Japanese lines finally forced out of the trade, prac- 
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tically all the other American and Foreign Lines” is 
contrary to the fact. If Mr. Crinkley’s statement is 
intended to refer to all Far East countries, it is, of 
course, grossly untrue although certain lines elimi¬ 
nated Japanese ports of discharge in the outward 
trade. The record of the Board will show that there 
were substantially no withdrawals from the Far East 
trade generally during the 30s. The record of mem¬ 
bership of the Far East Conference and the record in 
the Section 19 proceeding (Docket 128), 1 U. S. S. B. B. 
470 (1935), of which the Board will take official notice, 
proves the point. If Mr. Crinkley, as seems more 
likely, was referring to the Conference trade, then his 
statement is disproved by Exhibit A attached to the 
Statement. This Exhibit demonstrates that in Sep¬ 
tember, 1929, Barber Steamship Lines was the only 
non-Japanese Conference member; and at said 
145 date there were no non-conference liner services 

in the trade. It shows further that in May, 1931, 
the Barber-Wilhelmsen Line and the Dollar Steamship 
Line were the only non-Japanese lines. On September 
20,1937, A. P. Moller, Maersk Line joined the Confer¬ 
ence. None of these non-Japanese lines withdrew from 
the Conference or the trade during the 30s, as sworn 
to by Mr. Crinkley. 

(3) Mr. Crinkley’s attack upon the Japanese Lines 
as being the cause of instability and the necessity for 
a contract system in this trade (Crinkley’s Affidavit, 
pp. 8 and 9) is likewise unjustified. Proof of this 
lack of justification also is not wanting. The Japanese 
Lines whom Mr. Crinkley assails are among the car¬ 
riers on behalf of whom the Statement was filed. They 
are eager and zealous in their espousal of the contract 
system. It is Isbrandtsen who is opposing. 

(4) Mr. Crinkley’s suggestion on page 11 of his 
Affidavit that a postponement of the effective date of 
the contract system would have the effect of maintain- 
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ing the status quo is likewise contrary to fact. The 
tremendous growth of Isbrandtsen’s business (See Ex¬ 
hibit G to Statement) in this trade in the very short 
period of approximately five years, due to its cut rate 
methods, indicates the dynamism which knows no 
status quo. The postponement of the effective date of 
the system would constitute a franchise to Isbrandt- 
sen to go far toward rendering the contract sys- 
146 tern, when approved after a long hearing with 

appeals to various courts, illusory and nuga¬ 
tory. 

Fourth: The postponement of the effective date of the 
contract system, pending any hearings which Isbrandtsen 
may desire to initiate, would inflict irreparable injury upon 
ihe Conference lines, upon Japanese exporters, and upon 
American importers. These results will flow by reason of 
the following facts: 

(1) The delay in the institution of the contract sys¬ 
tem will obviously deprive the Conference lines of the 
revenues from the carriage of cargoes which, but for 
Isbrandtsen’s rate cutting practices, the Conference 
lines would all along have been carrying. Mr. Crink- 
ley’s Affidavit asserts that there would be revenues 
which, upon the institution of the contract system, 
would flow to the Conference lines but which, in the 
absence of the system, would be realized by Isbrandt¬ 
sen. Assuming this to be true, it is clear, upon the 
basis of the facts set forth in the Statement, that these 
revenues have come to Isbrandtsen through practices 
which the predecessors of the Board have traditionally 
condemned. By whatever amount of which the Con¬ 
ference lines would be deprived during the waiting 
period, they would be irreparably injured for damages 
could never be recovered. The circumstance that this 
injury might be visited more or less unevenly among 
the eighteen Conference members argues the more 
strongly that the damage and injury to the respective 
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147 lines would be irreparable, for the loss to each line 

could never be demonstrated. 

(2) A point is made in the Isbrandtsen Comments 
that the Conference lines need not bring their vessels 
back to the United States half empty because they can 
go to the Philippines or other ports to pick up addi¬ 
tional cargo. The fact is that the Japanese cargo is 
of a very high type and yields high freight revenues. 
I submit that it does not lie in Isbrandtsen’s mouth 
to tell the Conference lines that, although Isbrandtsen 
deprives them of the highest types of cargo, they may 
go to other ports where they can pick up cargo which 
Isbrandtsen doesn’t care to carry. 

(3) The irreparable injury of the Conference lines 
does not, however, arise solely from the fact that a 
delay in the institution of the contract system would 
postpone the date when they may recover for them¬ 
selves some part of the cargo carryings, of which 
Isbrandtsen has, in the past, deprived them. Their 
irreparable injury will arise further from the circum¬ 
stance that during the period of delay which, as the 
Trcms-Atlantic case has demonstrated, may stretch 
out into the years, Isbrandtsen’s depredations would 
be further aggrandized and, as it increases its number 
of sailings, in accordance with the program referred 
to in the Statement, it would obtain a virtual monopoly 
of the carryings. 

The Isbrandtsen Comments on page 9 states that 
even if all of Isbrandtsen’s carryings were 

148 added evenly to the carryings of the Conference 
vessels, it would add only 533 tons of cargo to 

each Conference sailing. In the first place, it is to be 
noted that these 533 tons would constitute an increase 
of 44% over the 1208.5 tons per sailing to which the 
Conference lines have been reduced by the Isbrandt¬ 
sen cut rate competition. However, this tells only half 
the story. As Isbrandtsen’s sailings increase, the 
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1208.5 tons now carried by the Conference vessels will 
be lured away from them by the Isbrandtsen cut rate 
methods; so that the 533 tons to which the Isbrandtsen 
Comments refer will become greatly increased if, in¬ 
deed, any cargoes remain at all for the Conference 
vessels. This is still further irreparable injury which 
the Conference lines will suffer. 

(4) There is a further type of irreparable injury, 
however, which the Conference lines will suffer. It has 
been my experience and observation, over the many 
years in the steamship business, that as non-conference 
sailings increase, contract systems become less and 
less effective. Thus, a postponement of the effective 
date of the contract system will largely deprive that 
system, when finally approved, of any effectiveness at 
all. The Conference lines would, in such case, be re¬ 
duced to the necessity of competing with Isbrandtsen 
on the basis of cut rates and it is a possibility that the 
Conference itself will be forced to disband. 

(5) From the standpoint of the Conference, there is 
another important element of irreparable in- 

149 jury. The Isbrandtsen papers refer to the ef¬ 

forts which the Conference put forward to estab¬ 
lish a contract system, first in October, 1950, and sec¬ 
ond, in November, 1952. In each of these cases, in an 
effort to cooperate with the Maritime Board during the 
difficult period when the validity of contract systems 
was being litigated and during the later period when 
General Order No. 76 was in the process of formula¬ 
tion and promulgation, the Conference withdrew its 
announced plans to establish a contract system. I am 
informed and believe that it would work irreparable 
injury to the Conference if, having announced the in¬ 
stitution of a contract system, in strict compliance with 
the Kule of the Board, established in General Order 
No. 76, it were again required to withdraw this an¬ 
nouncement. The sources of my information and the 
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grounds of my belief for the aforesaid statement are 
statements made to me by Mr. Baymond S. Wintemute, 
the Secretary-Manager of the Conference, and the an¬ 
nexed Affidavit of Seymour H. Kligler, sworn to on 
January 16th, 1953. Such announcements and with- 
drawings of proposed Conference action would every¬ 
where weaken the confidence of the shipping public 
in the Conference. However, in Japan, where prestige 
and good will are easily lost by anyone who fails to 
adhere to the given word, a third withdrawal of an 
announced contract system would have well-nigh ruin¬ 
ous effects. 

(6) Finally, and most important of all, is the de¬ 
structive effect upon rate stability which would 
150 be almost certain to follow a further postpone¬ 

ment of the effective date of the contract system 
until after extensive hearings shall have been held. 
For a period of five years, the Conference has stood 
by, maintaining rate stability over substantial periods 
while watching its business taken away by a cut rate 
competitor, in the hope that the Federal Maritime 
Board would, pursuant to procedure laid down by it 
and upon a proper showing of facts, permit it to estab¬ 
lish a contract system which would enable it to con¬ 
tinue stability of rates without the loss of large seg¬ 
ments of Conference carryings. It is more than is 
humanly to be expected that if these lines should now 
be faced with an additional period during which they 
are unable to adopt this protective measure, they shall 
continue, in the cause of rate stability, to suffer these 
losses. They will have no alternative but to meet the 
rates set by the cut rate competitor. If this cut rate 
competitor will resort to still further cuts, then these 
cuts will have to be met. Historically, such a process 
has always led to rate war and no course seems open 
which would prevent such rate war in the Conference 
trade when the Conference lines meet Isbrandtsen’s 
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cuts with corresponding cuts. Isbrandtsen’s papers 
disingenuously suggest that the Conference would be 
to blame if such rate war develops and that there would 
be something illegal on the part of the Conference lines 
if they should quote rates which meet outside 

151 competition. Isbrandtsen’s papers calls this 
a threat on the part of the Conference lines. On 

behalf of the Conference, I state that the Conference is 
desirous of continuing stability and that meeting out¬ 
side competition on a rate basis will be the resort only 
when no other method is available to prevent the rem¬ 
nants of the Conference carryings from being lost to 
the cut rate competitor. 

From the standpoint of the carriers, a rate war has 
effects which endure long after apparent peace has 
been restored. In such war, not only do freight rates 
respond solely to the stimulus of cut-throat competition 
and thus sink to low levels. The history of such wars 
(e.g., that which occurred in the 1930’s between 
Isbrandtsen and the Far East Conference [Docket 
128]) demonstrates that such low levels are very 
quickly reached; but once reached it requires a period 
of many years after the restoration of peace before 
a level of rates comparable to those prevailing in 
other trades can again be achieved. Thus, the irre¬ 
parable injuries which the Conference lines will suffer 
from the postponement sought by Isbrandtsen would 
continue over a period of a great many years. 

(7) The postponement of the effective date of the 
proposed contract system would inflict irreparable in¬ 
jury on others than the interested carriers, however, 
as stated in the annexed Affidavit of Seymour H. Klig- 
ler. The Japanese exporting community, which is 
served by both the Conference lines and by 

152 Isbrandtsen, considers rate stability to be highly 
essential to its business with American importers. The 
instability, which is almost certain to arise if the post- 
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ponement here sought by Isbrandtsen should be 
granted, would constitute a burden upon and an ob¬ 
stacle to the free flow of trade between Japan and the 
United States. As indicated in the last preceding sub¬ 
division (6) above, the disruption of rates which results 
from cut rate competition is long sustained throughout 
the entire period during which the lines would be strug¬ 
gling back to normal rates from the rock bottom 
reached during a rate war. The merchants on both 
sides of the Pacific would be unable to eliminate from 
their business transactions the uncertain and specula¬ 
tive element of transportation costs. Throughout this 
period, likewise, the competition between Japanese 
products and competitive products manufactured in 
the United States or imported from countries other 
than Japan would be carried on in a disturbed condi¬ 
tion, brought about by the speculative transportation 
costs above referred to. Finally, the foreign competi¬ 
tors of Japanese exporters will naturally bring pres¬ 
sure to bear on the ocean carriers who transport their 
products to the United States so to reduce their rates 
that such foreign manufacturers can compete in the 
American markets with the Japanese manufacturer. 
Thus, commerce in other trades would be detrimentally 
affected if the Board should, by granting Isbrandtsen’s 
application, permit its rate cutting practices to upset 
rate stability and bring about a rate war. 

153 Fifth : For all of the foregoing rates, Isbrandtsen 
has adduced no adequate proof that it would suffer 
irreparable injury if the contract system were to go into 
effect upon the date fixed in the Statement; and, on the 
other hand, not alone the Conference carriers but a great 
number of other persons engaged in various aspects of in¬ 
ternational trade would suffer irreparable injury unless 
the Conference is promptly afforded a shield against the 
rate practices in which Isbrandtsen is indulging. 
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Sixth : In order to afford a basis for counsel to discuss 
some of the matters contained in the Isbrandtsen Com¬ 
ments, I have, upon investigation, found the following to 
be the facts: 

(a) In the case of railroad transportation from New 
York City to Morristown, New Jersey, by the Delaware, 
Lackawanna & Western Railroad, three passengers, while 
traveling upon the same train, side by side, would pay the 
fares below indicated: 

A man riding upon a restricted com¬ 
mutation ticket (not good Satur¬ 
days, Sundays or Holidays), and 
assuming that he w r ould take 
twenty-two round trips a month, 

would pay_$ .52 

His wife, who buys a ten-trip ticket, 

would pay _ 1.045 (plus tax) 

A guest, who buys a single-trip ticket, 
would pay _ 1.10 (plus tax) 

(b) Three passengers, similarly placed, traveling from 
New York City to Rahway, New Jersey, by the Pennsyl¬ 
vania Railroad, while traveling side by side on the same 

train, would pay the fares below indicated: 

154 A man traveling on a restricted commu¬ 

tation ticket, also assuming he woud 
take twenty-two round trips a month, would 

pay _ $ .54 

His wife, riding on a weekly six-day commuta¬ 
tion ticket, would pay_ .53 

Their guest, riding on a one-trip ticket, would 
pay _ .95 

I am informed and believe that a holder of a commutation 
ticket would, nonetheless, be required to pay in advance 
the commutation fare for the period or number of trips 
established by the tariffs, notwithstanding that during any 
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commutation period, he might have transported himself 
in his own car, have obtained transportation in a neigh¬ 
bor’s car, or have purchased the transportation by bus or 
other common carrier. 

Seventh: On page 19 of the Isbrandtsen Comments, a 
statement appears that, as far back as 1950, this Conference 
proposed to initiate the contract system with a 10% spread, 
and the inference is drawn therefrom that the present 9*4% 
spread cannot have been the result of a study instituted 
during the sixty day period prior to November 14th, 1952, 
as set forth in the Statement. The facts, so far as I know 
them in this connection, are that a notice to the trade with 
respect to the October, 1950, proposed contract system was 
drafted here in New York and that this draft stated that 
the spread would be $4.00 per ton. The best evidence that 
I have before me is that the notice actually issued to the 
trade stated that the amount of the spread was still under 
consideration. Inasmuch as the contract system was with¬ 
drawn on or about September 19, 1950, or almost a month 
before the proposed effective date, and inasmuch as 
155 I have never seen any notice which announced the 
actually intended spread, it is my belief, based on 
the foregoing information, that the Conference did not, 
in 1950, propose to initiate the contract system with a 10% 
spread. 

S/ James A. Dennean. 

Sworn to before me this 
16th day of January, 1953. 

S/ Joseph Catalanotto 
Notary Public, State of New York 
Qualified in Kings County 
No. 24-5650425 

Certs, filed with Queens, New York 
Bronx, Richmond, Westchester 
Suffolk & Nassau Co. Clerks 
Queens, New York, Kings, Bronx Reg’s 
Commission expires March 30,1954 
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156 BEFORE THE FEDERAL MARITIME BOARD 

In the Matter of the Statement filed December 24, 1952, by 
Japan-Atlantic and Gulf Freight Conference, under 
Rule, Sec. 236, pertaining to Dual Rates 

Affidavit of Seymour H. Kligler 

State of New York, 

County of New York, ss. : 

Seymour H. Kligler, being duly sworn, says: 

I am an attorney at law of the State of New York, and 
am duly authorized to practice before the Federal Mari¬ 
time Board. I am associated in practice with Herman 
Goldman, attorney for the Japan-Atlantic and Gulf Freight 
Conference. 

During July and August, 1952, at the instance of said 
Conference, I visited Japan for the purpose of investigat¬ 
ing the facts relative and material to the institution by said 
Conference of a contract system in the Conference trade. 
I arrived in Japan on or about July 26th, 1952, and left 
Japan on or about August 24th, 1952. During that period 
I called upon numerous shippers and representatives of 
shippers’ organizations in the cities of Tokyo, Yokohama, 
Kobe, Osaka and Nagoya. I sought information from 
them as to numerous material subjects, including the sig¬ 
nificance to them of stability of rates for ocean transporta¬ 
tion and the effect upon their business relations with 

157 their American customers of instability and, particu¬ 
larly, the effect of a rate war. 

Throughout the period of my visit in Japan, there was 
in progress a violent rate war in the trade between Japan 
and Indonesia. Japanese merchants were accordingly 
keenly aware of the detrimental effects upon their business 
of such rate war, notwithstanding that freight rates in the 
Indonesian trade had dropped to a level which must have 
caused great losses to the carriers. 
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Without exception, all the Japanese merchants and repre¬ 
sentatives of Japanese exporters with whom I spoke ex¬ 
pressed themselves as considering the stability of freight 
rates of prince importance in the conduct of the export 
business of Japan, and as considering a rate war highly 
detrimental to their business. The great majority ex¬ 
pressed themselves as hopeful that the Conference in the 
trade from Japan to the Atlantic and Gulf Coasts of the 
United States might be able to institute a contract system 
with a minimum of delay, so that a continuance of stability 
of freight rates in that trade would be assured and the 
possibility of a rate war would be eliminated. 

I found that the reasons why, despite the foregoing 
views, many merchants were patronizing the Isbrandtsen 
service, are those which, with the substitution of the words 
“cut rate liner competitor’’ for the word “tramps”, are 
embodied in the following quotation from “Reports from 
Commissioners, Inspectors, and Others’’ (Cd. 4668), Vol¬ 
ume I, page 49, commonly referred to as the Royal Com¬ 
mission Report on Shipping Rings, 1909: 

158 “In this consideration, we think, the answer 

is to be found to the argument which has been 
advanced that, if the advantages above referred to 
are really to the benefit of trade, they will be supplied 
under the ordinary operations of the law of supply 
and demand. We are of the opinion that, if shipowners 
were forbidden to use any means to secure custom 
other than the excellence of their service, the mainte¬ 
nance of a service offering these advantages would 
become impracticable. Shippers, even while admitting 
that it would be to their advantage collectively to ship 
only by the Conference Lines, would individually ship 
by tramps whenever a suitable opportunity offered. 
Indeed, the competition of their fellows would compel 
them to do so. And the loss of revenue thus occasioned 
to the regular Lines would render it necessary for them 
to choose between abandoning their services or con¬ 
ducting them in a very different way.” 
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From the talks which I had, as aforesaid, with such mer¬ 
chants and representatives of exporters’ organizations, it 
is my opinion that a third postponement of the effective 
date of a contract system by the Conference would result 
in a tremendous loss of good will and prestige of the Con¬ 
ference in the eyes of the Japanese mercantile community 
which would be virtually impossible to measure, in terms 
of dollars and cents. 

S/ Seymour H. Kligler. 

Sworn to before me this 
16th day of January, 1953. 

S/ Joseph Catalanotto 
Notary Public, State of New York 
Qualified in Bangs County 
No. 24-5650425 

Certs, filed with Queens, New York 
Bronx, Richmond, Westchester 
Suffolk & Nassau Co. Clerks 
Queens, New York, Kings, Bronx Reg’s 
Commission expires March 30, 1954 


159 Certificate of Service 

I hereby certify that I served the foregoing Affidavits 
on the Attorney for Isbrandtsen Co., Inc., by mailing a 
copy thereof, to him, first class mail, postage prepaid. 

S/ Elkan Turk, Jr. 

Dated New York, N. Y., January 17, 1953. 
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(Filed Jan. 19, 1953) 

160 BEFORE THE FEDERAL MARITIME BOARD 

In the Matter of the Statement of Japan-Atlantic and Gulf 
Freight Conference, filed under Rule, Section 236, Gen¬ 
eral Order 76 

Comments of the Department of Justice Relating to the 
Information Filed, Objecting to the Approval of the Pro¬ 
posed Contract/Non-Contract Dual Rate System. 

Now comes the Department of Justice to respectfully pe¬ 
tition the Board to disapprove or cancel the contract/non¬ 
contract rate system agreement set forth in a Statement 
filed by the Japan-Atlantic and Gulf Freight Conference 
with the Board on December 24, 1952, and proposed to 
become effective on January 23, 1953. The Department 
sets forth the following as grounds for this petition: 

1. The reasons offered to support the use of the dual 
rate system are so inadequate and insubstantial as to re¬ 
quire the Board to summarily dismiss the statement as 
not complying with the provisions of the rule, in that: 

a. the information contained in the Statement does 
not meet the requirements of section 236 of General 
Order 76 in that inadequate information is fur¬ 
nished as to the necessity for or reasonableness of 
the use of such rates in the particular trade in¬ 
volved, and as support for the spread or differential 
between the proposed dual rates. 

2. The proposed use of the dual rate system specifically 
requires the disapproval of the Board, pursuant to the 
provisions of section 15 of the Shipping Act of 1916, as 
amended, 46 U. S. C. 812, in that: 

a. the proposed rate system would empower a specific 
group of water carriers to take action as to traffic 
matters affecting the industry as a whole, would 
prohibit the independent selection and use of any 
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carrier operating in the trade by shippers utilizing 
service, would be unjustly discriminatory or unfair 
as between carriers, shippers, exporters and im¬ 
porters, and otherwise operate to the detriment of 
the commerce of the United States, in violation of 
the provisions of section 15 of the Shipping Act of 
1916, as amended, 46 U. S. C. 812, and the antitrust 
laws of the United States. 


161 3. Immediate suspension of the effective date of 

the proposed dual rate system should be effected by 
the Board, in contemplation of its current consideration of 
and pending decisions in Board Dockets Nos. 724 and 725. 

Whekeforje, the Department of Justice prays that the 
Board suspend, and/or dismiss, disapprove, or cancel the 
proposed rate system. 

Request for Hearing 


The Department of Justice requests this Board to assign 
the above-entitled cause for hearing. 


S/ James E. Kilday, 

S/ William J. Hickey, 

Special Assistants to the 
Attorney General. 


Edward P. Hodges, 

Acting Assistant Attorney General. 
January 19, 1953. 


Certificate of Service 

It is hereby certified that a copy of the foregoing com¬ 
ments and objections has this day been served upon all 
parties of record in this proceeding by mailing a copy 
thereof to each of said parties. 

S/ William J. Hickey. 

January 19,1953. 

Filing date: January 20, 1953. 
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(Filed Jan. 21, 1953) 

162 Re: Japan-Atlantic and Gulp Conference 

Dual Rate Statement 

January 21, 1953, 9 A. M. 
To the Federal Maritime Board 

As you have undoubtedly heard, through your Counsel, 
Mr. Halpern, my client, Isbrandtsen Co., Inc., has been 
anxiously awaiting some decision, if any, from your Board, 
in reference to our request that you direct this Conference 
not to institute this system, on Friday, January 12, 1953 
as they announced. 

The limitation of time has worked out unfairly. 

Deliberately, or not, this Statement was filed on Christ¬ 
mas Eve, December 24, 1942. 

Notice of the filing, as per the Rule, was not published 
until 7 days later, on New Year’s Eve, December 31, 1952. 

That started running the 20 days, in which to file ‘ 1 Com¬ 
ments”, which time expired on Inauguration Day, January 
20,1953. 

During that interval since Christmas Eve to Inauguration 
Day, there have been, in the District of Columbia, at most, 
3 working days in December, including New Year’s Eve, 
plus 12 working days in January, if we include the Friday 
following New Year’s, which day was enjoyed as a holiday, 
or leave, by many, making a grand total of 15 days for all 
persons in this Country and Japan and elsewhere, con¬ 
cerned, including your Office of Regulation, and 

163 your Board, to consider over 150 printed and typed 
pages, plus charts, filed in this matter. 

The mere processing of all these papers by your Office 
of Regulation, for instance, has entailed a tremendous 
effort, and I am informed that during several of those 15 
days, available, Mr. Tibbett was necessarily absent from 
his office due to illness in his family. I doubt if any per¬ 
son, in your building, has yet thoroughly read all the papers 
filed. 
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To assist somewhat in attempting to overcome this time 
handicap, we filed our Protest and Affidavit of Irreparable 
Injury, on Monday, January 12, 1953, 5 days in advance of 
the due date, in an effort to give this Board opportunity 
to pass on our Request, sufficiently in advance of the desig¬ 
nated January 23,1953, so that if the decision of the Board 
were adverse to us, we might have sufficient time to move, 
otherwise, if we saw fit—3 days notice being required un¬ 
der same circumstances. The delay leaves us 40 hours, at 
most. 

The delay by this Board, on this first application of this 
new Rule, however invaluable it may be, besides working a 
great injustice and irreparable injury to us, points up the 
deficiencies in the Rule, as finally adopted, in terms much 
different from the term proposed and published, and on 
winch a Hearing was held. 

Because the limitation of 30 days was ill considered—if 
the notice had not been published for 11 days, after the fil¬ 
ing, instead of 7, the system would be in effect before 
164 the time to protest had expired—is a further reason 
why our Request should be granted. 

What purpose a “Hearing” will serve, after the system 
is permitted to go into effect, becomes doubtful. It may be 
considered futile. The mere fact that the Board does grant 
a “Hearing ’' naturally creates some assumption that pos¬ 
sibly the issue is not settled and there is still remote pos¬ 
sibility the Board will not —after all—approve the System. 
The futility of such as ex post facto determination was defi¬ 
nitely in the mind of the Board, when on September 29, 
1952, in its Decision, in Docket 724, the Board said (p. 6), 

“If, as here, there is uncertainty as to whether sys¬ 
tem may, like the earlier proposal, include as arbi¬ 
trary agreed or be unjustly discriminatory as between 
shippers, such doubts should be resolved before the 
system goes into effect and not after. A practical test 
of the prepared system will not aid in determining 
whether the agreed is arbitrary or whether it is un¬ 
justly discriminatory as between shippers.” 
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Any other attitude in this first application of the Rule 
will support the misgivings some persons had when the 
Rule was proposed. They looked upon it with suspicion, 
that it would serve as a short cut to Conferences being more 
readily covered in, as to the use of this much disputed 
system. It was said along your lobbies, “all the Confer¬ 
ences will have to do now is to file a perfunctory statement, 
full of generalities, and the Board will either do nothing— 
as intimated at the Hearing on the Rule—or O.K. the use 
of the system.” 

The Rule would, under such a handling, become a mock¬ 
ery and serve the very converse of the protection it was 
purported to afford to persons interested in question 
ing this system, on the legal grounds enunciated in 
165 Isbrcmdtsen v. U. S. In fact more obstacles would 
have been erected against such interests than existed 
before the Rule was born and such persons might well feel 
that the Rule should be scrapped. Again, they might well 
inquire why they would even bother with any “Hearing”, 
after the damage had been done to them—the system had 
been imposed on the trade and the shippers signed up. 

For all these additional considerations, we again urge 
this Board to grant our Request and direct this Conference 
to withhold the imposition of this exclusive patronage, con¬ 
tract/non-contract dual rule system, until a full and de¬ 
liberate consideration can be given to the entire matter. 

That was the purpose of the Board’s still pending, Docket 
724—to which we are an intervenor Party—which proceed¬ 
ing was initiated by this Board itself, back in 1950, and 
“reactivated”, by this Board in November, 1952, for that 
very purpose of passing upon any dual rate system this 
Conference (and one other) might propose. 

That pending Docket 702 could still be resorted to, to 
serve the interests of justice and fairness, in this most im¬ 
portant matter. 

Respectfully submitted, 

S/ John J. O’Connor. 
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166 Order 

At a Session of the Federal. Maritime Board, held at its 
office in Washington, D. C., on the 21st of January, A. D., 
1953 

Docket No. 730 

In the Matter of the Statement of Japan-Atlantic and Gulf 
Freight Conference, filed under General Order 76 

It Appearing that, pursuant to section 236.3 of General 
Order 76 (17 F. R. 10175, November 11, 1952), the Japan- 
Atlantic and Gulf Freight Conference on December 24, 
1952, filed with the Federal Maritime Board a Statement 
alleging that the Conference proposed the initiation in the 
trade between Japan, Korea, and Okinawa and United 
States Atlantic and Gulf ports of certain contract/non¬ 
contract rates to become effective 30 days thereafter, and 
alleging that said rates are in the best interests of the com¬ 
merce of the United States and that the spread or differen¬ 
tial between the rates is reasonable and lawful; and 
It Further Appearing that a notice of the filing of such 
Statement by the Conference was published in the Federal 
Register on December 31,1952 (17 F. R. 11888) pursuant to 
section 236.6 of General Order 76; and 
It Further Appearing that Isbrandtsen Co., Inc. filed a 
Protest and Comments with supporting affidavit and Amen¬ 
datory and Supplemental Comments, alleging, among other 
things, that the Statement of the Conference does not com¬ 
ply with the requirements of General Order 76, and that the 
institution of the proposed contract/non-contract rates in 
said trade would cause Isbrandtsen Co., Inc. irreparable 
damage, and requesting a hearing on said Protest and Com¬ 
ments, and postponement and suspension of said con¬ 
tract/non-contract rates pending the Board’s determina¬ 
tion in such hearing; and 

167 It Further Appearing that the Department of Jus¬ 
tice also filed certain Comments objecting to the ap¬ 
proval of the proposed rates; and 
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The Board having considered the foregoing Statement, 
Protest, Comments, and all the papers and documents re¬ 
lating thereto; and 

It Appearing therefrom that the Statement of the Con¬ 
ference filed December 24, 1952 complies with the require¬ 
ments of General Order 76; and 

It Not Appearing from any of the above documents or 
other information now before the Board that the differen¬ 
tial between said contract/non-contract rates is arbitrary, 
unreasonable, or unjustly discriminatory, nor that the 
initiation of the proposed contract/non-contract rate sys¬ 
tem will be unjustly discriminatory or unfair or detrimen¬ 
tal to the commerce of the United States, or will be in 
violation of the Shipping Act, 1916, as amended, or will 
cause irreparable damages to Isbrandtsen Co., Inc.; 

It Is Ordered, that the requests of the Department of 
Justice and of Isbrandtsen Co., Inc. for a suspension of 
the proposed contract/non-contract rates of the Japan- 
Atlantic and Gulf Freight Conference, in the trade between 
Japan, Korea, and Okinawa and United States Atlantic 
and Gulf ports, pending hearing and determination, be de¬ 
nied; and 

It Is Further Ordered, that the requests of the Depart¬ 
ment of Justice and of Isbrandtsen Co., Inc. for a hearing 
on the said Protest and Comments be granted; and 

It Is Further Ordered, that such hearing be held before 
an Examiner of the Federal Maritime Board at a time and 
place to be fixed. 

By direction of the Federal Maritime Board. 

A. J. Williams, 
Secretary. 
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Exhibit A 

Copy of 

Federal Maritime Board 

Agreement No. 3103, Approved June 25, 1934 
As Amended to August 27, 1952 

Japan-Atlantic and Gulf Freight Conference Agreement 

Conference Membership as of September 16,1952 

American President 
Lines, Ltd. 

(Barber-Wilhelmsen 
Line)—Joint Service of 
Wilhelmsens Dampskib- 
saktieselskab 
A/S Den Norske Afrika 
—og 

Australielinie 
A/S Tonsberg 
A/S Tankfart I 
A/S Tankfart IV 
A/S Tankfart V 
A/S Tankfart VI 
Skisaktieselskapet 
Varild 

Skibsaktieselskapet 
Marina 

Daido Kaiun Kaisha 
(De La Rama Lines)—Joint Service of 
The De La Rama Steamship Co., Inc. 

The Swedish East Asia Co., Ltd. 

The Ocean Steam Ship Co., Ltd. 

The China Mutual Steam Navigation Company, Ltd. 
Nederlandsche Stoomvaart Maatschappij “Ocean” N.V. 
(Ivaran Lines—Far East Service)—Joint Service of 
Skibsaktieselskapet Igadi A/S Besco 

Aktieselskapet Ivarans Rederi A/S Lise 


Aktieselskabet Glittre 
Dampskibsinteressentskabet 

Garonne 

Skibsaktieselskapet Sangstad 
Skibsaktieselskapet Solstad 
Skibsaktieselskapet Siljestad 
Dampskibsaktieselskabet 

International 
Skibsaktieselskapet Mandeville 

Skibsaktieselskapet Goodwill 
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Kawasaki Kisen Kaisha 
(Kokusai Line)—Joint Service of 
Koknsai Kaiun Kaisha, Ltd.Nissan Kaisen Kaisha, Ltd. 

► lino Kaiun Kaisha, Ltd. Toho Kaiun Kaisha, Ltd. 

Mitsubishi Kaiun Kaisha, Ltd. 

Lancashire Shipping Company, Ltd. 

Lykes Bros. Steamship Co., Inc. 

Mitsui Steamship Co., Ltd. (Mitsui Line) 

(A. P. Moller-Maersk Line)—Joint Service of 
Dampskibsselskabet af 1912 Aktieselskab 
Aktieselskabet Dampskibsselskabet Svendborg 
Nippon Yusen Kaisha 
Osaka Shosen Kaisha, Ltd. 

Prince Line, Ltd. 

* Shinnihon Steamship Co., Ltd. 

(States Marine Lines)—Joint Service of 

States Marine Corporation 
States Marine Corporation of Delaware 
United States Lines Company (American Pioneer Line) 
Waterman Steamship Corporation 
Yamashita Kisen Kaisha 

% 

Japan-Atlantic and Gulp Freight Conference 

May 23, 1934. 

Witnesseth: That in consideration of the benefits, ad¬ 
vantages and privileges to be severally and collectively 

* derived from this agreement, the parties hereto, common 
carriers by water, hereby associate themselves in a confer¬ 
ence to be known as the Japan-Atlantic and Gulf Freight 
Conference to promote commerce from Japan, Korea and 
Okinawa to United States Gulf Ports and Atlantic Coast 
Ports of North America. 

1. Purpose of Agreement: This agreement covers the 
establishment, regulation and maintenance of agreed rates 
and charges, for or in connection with the transportation 
of all cargo in vessels owned, controlled, chartered and/or 
operated by the parties hereto in the trade covered by this 
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agreement including cargo transhipped at ports within the 
scope of this agreement. 

2. Freight Charges: All freight and other charges for 
or in connection with such transportation shall be charged 
and collected by the parties hereto strictly in accordance 
with rates, charges, classification, rules and/or regula¬ 
tions adopted by the parties and recorded in the tariff or 
tariffs of the conference. All rates, charges rules and/or 
regulations, and additions thereto and changes therein, 
adopted pursuant to the provisions of this agreement, as 
well as a copy of minutes of all meetings and of all circulars 
and other conference papers recording action of the par¬ 
ties under this agreement, shall be furnished promptly to 
the Governmental agency charged with the administration 
of Section 15 of the United States Shipping Act, 1916, as 
amended. 

3. (a) Open Rates: The parties hereto may declare 
rates on specified commodities to be “Open” and may 
thereafter declare the rates on such commodities, or any 
of them, to be “ Closed. ” In the event that the rates on 
any commodities shall be declared “Open” the conference 
shall so indicate in its tariff and shall designate the ex¬ 
tent to which it shall have relinquished control over the 
booking and transportation thereof. 

(b) Scale of Rates : The parties hereto mutually agree 
that the scale of rates shall be those agreed upon from time 
to time, and published in the Japan-Atlantic and Gulf 
Freight Conference tariffs, reissues thereof and supple¬ 
ments thereto and no party shall engage directly or indi¬ 
rectly in the aforementioned transportation under terms 
and conditions other than those herein mentioned. 

4. Non-Conference Representation: No party hereto 
shall be represented at any port or ports covered by this 
agreement, by any agent engaged in the solicitation, book¬ 
ing, receipt and/or documentation of cargoes without re¬ 
quiring such agent to agree that such agent will not repre- 


sent, except as husbanding agent, any common, private or 
contract carrier in the trades within the scope of this agree¬ 
ment other than a carrier who is a party to this agreement; 
and each party hereto agrees to be fully responsible to the 
other parties hereto for any loss or damage sustained by 
such other parties by reason of any act or omission of an 
agent which shall constitute a violation by such agent of 
this agreement, or would constitute a violation hereof if 
such agent were himself a party to this agreement; and no 
party shall act as an agent in the solicitation, booking, re¬ 
ceipt and/or documentation of cargoes for any common, 
contract or private carrier, other than another party to this 
agreement, in trades within the scope of the agreement; 
provided, that nothing in this agreement shall operate to 
restrict the right of any party to act as the agent of its 
Government subject to the understanding that the confer¬ 
ence shall be fully informed in advance, with respect to 
the nature and effect of any such arrangements and same 
shall be fully recorded in conference minutes; and provided 
further, that the furnishing of information in violation of 
the security regulations of its Government shall not be 
required of any party. 

5. Unfair Practices Prohibited : There shall be no un¬ 
due preference or advantages nor unjust or unreasonable 
discrimination nor unfair practices against any consignor 
or consignee by any of the parties hereto. 

6. Rebattng Prohibited : (a): The payment of commis¬ 
sions or brokerage of any nature to any party or parties 
whatsoever, in a direct or indirect manner, is prohibited. 
Nothing herein contained shall prohibit the payment of cus¬ 
tomary fees to duly appointed vessel agents and the pay¬ 
ment of not more than 5% (five per cent) commission to 
sub-agents. 

(b): The parties hereto agree that they will have only 
one office of their own or one agent or sub-agent at any one 
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port in Japan, Okinawa and Korea and inland agents in 
these territories are prohibited. Agents or sub-agents at 
any port must have licensed and established ship-handling 
departments. 

7. Special Privileges Prohibited: The giving or receiv¬ 
ing of special rates or other special privileges or advant¬ 
ages not offered to all shippers shipping under similar con¬ 
ditions is prohibited. Special privilege shall include, but 
not be limited to, the granting of free or reduced passages, 
allowance or special accommodation to any place or port 
for any shipper, consignee or broker, or prospective ship¬ 
per, consignee or broker, or for any officer, employe, agent, 
or representative of any shipper, consignee or broker, or 
prospective shipper, consignee or broker, or to any mem¬ 
ber of the family of any of the aforesaid. 

8. Absorptions: The absorption of wharfage, storage, 
or other charges against cargo is prohibited except as may 
be agreed between the parties hereto, and shown in the 
conference tariff. 

9. Sworn Measures: Sworn measures recognized by the 
conference shall be employed at all ports within its juris¬ 
diction where it may be found practicable for the weighing 
and/or measuring of all cargo received for shipment on 
vessels of the parties to this agreement, the cost of such 
service to be borne by the parties of the conference who 
carry the cargo thus weighed and/or measured. 

10. Breach of Agreement: (a): In the event of any viola¬ 
tion of this agreement by any of the parties hereto and/or 
their respective agents, such party or parties shall be sub¬ 
ject to the payment of damages for each and every violation 
which shall be decided and assessed to the satisfaction of 
all parties hereto, except the party or parties charged with 
the violation, but if the party and/or parties hereto com¬ 
mitting the alleged violation of this agreement are dissatis¬ 
fied with the decision come to, such party and/or parties 


151 


shall have the right to appeal, in which event the question 
of breach of agreement and damages shall be left to the 
determination of three arbitrators to be nominated within 
30 days from the day on which the appeal of the party 
and/or parties charged with the violation will be received 
at the conference office. 

One of the arbitrators will be nominated by two-thirds 
of the parties hereto, except the party or parties charged 
with the violation, one by the party or parties charged, 
the third shall be appointed in agreement of the two arbi¬ 
trators so nominated. The arbitrators shall make their 
award friendly and the decision of two or more of the arbi¬ 
trators shall be final and binding on the parties hereto. 
There shall be no appeal against the award of the arbitra¬ 
tors. All payments of any amounts awarded shall be made 
to the conference and placed in the general funds of the 
conference. 

(b) : In addition to the payment of damages, the offend¬ 
ing party at the option of the conference shall be liable to 
expulsion from the conference or suspension of voting 
rights for such period of time as the conference may deter¬ 
mine. Determination in the first instance as above as to a 
violation of this agreement and/or of any rules, regulations 
or tariff provisions of the conference, and whether the pen¬ 
alty shall be expulsion, suspension of voting rights and/or 
the payment of liquidated damages, and if the latter, the 
amount thereof, shall be made in accordance with Article 
19. 

(c) : In no case shall the party complained against have 
any vote in the determination of any of the foregoing mat¬ 
ters. The party complained against shall have the right to 
be heard and to offer a defense against the accusation even 
though such party may not be afforded the right to vote on 
his guilt or innocence. 

(d) : No expulsion shall become effective until and unless 
notice thereof, with a detailed statement of the reason or 
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reasons therefor, shall have been air-mailed or cabled to the 
Governmental agency charged with the administration of 
Section 15 of the United States Shipping Act, 1916, as 
amended. Notice of suspension of voting rights pursuant 
to this article shall be furnished promptly by airmail or 
cable to the aforementioned Governmental agency. 

11. Withdrawal: Any party may withdraw from the 
conference by giving ninety days written notice of inten¬ 
tion to withdraw to the conference; provided, however, that 
no withdrawal shall affect the liability of a withdrawing 
party to the conference arising out of any breach of the 
conference agreement or otherwise, or conference obliga¬ 
tion incurred up to the date withdrawal becomes effective 
and provided further that no party who has served a notice 
of withdrawal shall be entitled to vote on any conference 
matter, the decision with respect to which is to become 
effective after the effective date of such party’s withdrawal 
or is to continue in force beyond such date. Notice of with¬ 
drawal of any party shall be furnished promptly by air-mail 
Agreement No. 3103 

or cable to the Governmental agency charged with the 
administration of Section 15 of the United States Shipping 
Act, 1916, as amended. 

12. Faithful Performance: (a): As a guarantee of 
faithful performance hereunder, and of prompt payment 
of any liquidated damages which may accrue against them 
or of any award or judgment which may be rendered 
against them hereunder, the parties hereto agree to deposit 
with the conference Secretary the sum of Twenty-five 
Thousand Dollars ($25,000.00) in United States Govern¬ 
ment bonds, or in United States currency, or surety bond of 
like amount satisfactory to the conference, which shall be 
deposited or invested as may be agreed by the parties pur¬ 
suant to Article 19. Any interest accruing thereon shall 
be for the account of the party making such deposit and 
shall be remitted promptly to such party if received by the 
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conference. Each of the parties further agrees to deposit 
additional cash or security upon demand so as at all times 
to maintain cash or securities or any combination of both 
► of a total market value equivalent in United States cur¬ 

rency to the amount hereinabove specified. Such deposits 
or the proceeds thereof shall be applied to the payment of 
any liquidated damages imposed in accordance with Article 
10 or elsewhere in this agreement, unless otherwise fully 
paid or previously satisfied. 

(b): In the event of the termination of this agreement 
or the termination of membership or withdrawal of any of 
the parties hereto, the deposits made by the parties con¬ 
cerned shall be returned to them, together with any accrued 
interest in the possession of the conference, but only after 
any indebtedness to the conference has been fully satis¬ 
fied. 

13. Membership : Any common carrier regularly operat¬ 
ing or giving substantial and reliable evidence of intention 
to operate regularly in the trades covered by this agreement 
may become a member of this conference upon the approval 

* by the parties hereto as provided in Article 19 and by 
affixing its signature to this agreement or a counterpart 
thereof. No admission to membership shall be effective 
until air-mail or cable advice thereof has been sent to the 
Governmental agency charged with the administration of 
9 Section 15 of the United States Shipping Act, 1916, as 
amended. Every application for admission to membership 
shall be acted upon promptly. No carrier shall be denied 
admission except for just and reasonable cause, and advice 
of any denial of admission to membership, together with a 
statement of the reason or reason therefor, shall be fur- 
v nished promptly to the Governmental agency charged with 
the administration of Section 15 of the United States Ship¬ 
ping Act, 1916, as amended. 

14. Rules and Regulations: (a): Members of the con¬ 
ference hereby organized shall abide, and the conference 
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shall be governed, by the rules and regulations from time 
to time made by the said conference, which shall include, 
among other things, provisions in respect to meetings, both 
regular and special, payment of expenses incurred in the 
the maintenance of the conference, and such other matters 
as, in the opinion of the members of the conference, are 
necessary or desirable to further the ends of the conference 
as set forth herein. 

(b): No such rule or regulation or alteration thereof, 
which constitutes a modification, addition or supplement 
to this agreement, shall be made effective until it has been 
approved pursuant to Section 15 of the United States Ship¬ 
ping Act, 1916, as amended. 

15. Admission Fee: A fee of One Thousand Dollars 
($1,000.00) shall be assessed each applicant upon admis¬ 
sion or readmission to the conference, no part of which 
shall be returned except upon dissolution of the conference, 
in which event all sums of money then remaining in the 
hands of the conference, after payment of all expenses, shall 
be divided among the parties as they may determine. 

16. Meetings: Meetings of this conference shall be held 
in Tokyo, Japan, or elsewhere, as may be agreed upon by 
the parties. Regular meetings shall be held once a month. 
Other meetings may be called at any time by the Chairman 
and he shall call a meeting whenever requested to do so by 
any party. 

17. Notice of Meetings: Except as may be otherwise 
unanimously agreed by all members entitled to vote, notice 
of meetings shall be furnished at least twenty-four hours 
in advance by the Chairman to all parties. Notice shall 
specify the subjects to come before the meeting and no sub¬ 
ject shall come before a meeting unless advance notice 
thereof has been given as herein required except by the 
unanimous consent of all parties entitled to vote. 
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18. Quorum : Three-fourths of all parties entitled to vote 
shall constitute a quorum at all meetings, except when con¬ 
sidering changes in this agreement when a quorum shall 
consist of four-fifths of all parties entitled to vote. 

19. Decisions: (a): A quorum being present, decisions 
under this agreement, other than changes in the agreement 
itself, are to be determined by a two-thirds vote of all par¬ 
ties present and entitled to vote. In cases of changes in 
this agreement, all parties agree to be bound by changes 
made with the consent of two-thirds of all parties entitled 
to vote. 

(b) : The Chairman shall have authority, with respect to 
decisions on rate matters, to obtain the votes of the parties 
by telephone in lieu of meeting in conference. All members 
entitled to vote must be contacted and their votes obtained 
in each case. Decisions on matters voted on by telephone 
shall be made by a two-thirds vote of all parties entitled to 
vote. 

(c) : At the request of any member, voting shall be by 
secret ballot which shall be counted by the Secretary who 
shall announce the result of the ballot. 

20. Voting Privileges: Except as otherwise specifically 
provided in Articles 10 and 26, each party shall have one 
vote on all matters and shall be represented by an ac¬ 
credited representative at all meetings. 

21. Officers and Duties: (a): The parties hereto may 
designate a Chairman and/or other officers and prescribe 
the duties and the compensation payable thereto. The 
duties of said officers may be exercised by one and the same 
person. A minute record shall be kept of the proceedings 
of all meetings. 

(b): Chairman: The Chairman shall preside at all regu¬ 
lar and special meetings of the Conference. Should the 
Chairman be unable to attend such meetings, the Vice- 
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Chairman shall preside, if a Vice-Chairman has been desig¬ 
nated by the conference. In the absence of both the Chair¬ 
man and Vice-Chairman, the Deputy Chairman shall pre¬ 
side, if a Deputy Chairman has been designated by the con¬ 
ference. In the absence of all three, a Chairman pro tem¬ 
pore shall be elected for the meeting by the members in 
accordance with Article 19. 

(c) : Vice-Chairman: If a Vice-Chairman is designated 
by the conference, he shall perform any duties of the Chair¬ 
man during his absence. 

(d) : Deputy Chairman: If a Deputy Chairman is desig¬ 
nated by the conference, he shall perform any duties of the 
Chairman in the absence of both the Chairman and Vice- 
Chairman. 

(e) : Secretary: The conference shall appoint a Secre¬ 
tary who shall carry out the duties assigned to him in this 
agreement and those assigned to him from time to time by 
the conference. The Secretary shall be paid such remunera¬ 
tion as may be agreed to by the members. 

22. Executive Committee: (a): There shall be a stand¬ 
ing committee known as the Executive Committee, consist¬ 
ing of five (5) members. The conference Chairman shall 
be the Chairman of the committee during his term of office. 
If a conference Vice-Chairman and Deputy Chairman are 
designated by the conference, as authorized by Article 21, 
they shall be members of the Executive Committee during 
their term of office. Other members shall be elected by the 
parties in accordance with Article 19 to serve for a period 
of six months. 

(b): The duties of the Executive Committee shall be as 
follows: 

(1) To be responsible for the operation of conference 
office. 

(2) To act on urgent matters brought before them with 
the exception of matters concerning freight rates 
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and malpractices, and make recommendations to the 
membership. 

(3) On all matters brought before the Committee, they 
shall decide by a vote of four-fifths of their members 
as to any recommendations made or action taken by 
them, including a decision as to whether the matter 
is of sufficient urgency to warrant immediate action 
by the committee itself or whether it can safely be, 
or should be, held for a decision by the entire mem¬ 
bership. 

23. Bate Committee: (a): There shall be a standing 
committee known as the Bate Committee, consisting of three 
(3) members. The Chairman shall appoint the members 
of the Bate Committee who shall hold office during the ten¬ 
ure of office of such Chairman. 

(b): It shall be the duty of the Bate Committee to con¬ 
sider all requests for the establishment of new rates and 
tariff rules or changes in rates and tariff rules and to sub¬ 
mit their recommendations thereon in writing through the 
conference Secretary for consideration at regular or special 
meetings of the conference. 

24. Committee on Malpractices: There shall be a Com¬ 
mittee on Malpractices, consisting of three (3) members 
who shall be appointed by the Chairman. If there is a 
Deputy Chairman designated by the members, as author¬ 
ized by Article 21, he shall be a member of the Committee 
on Malpractices and shall serve as Chairman. The Secre¬ 
tary shall be empowered and directed by the Committee on 
Malpractices to investigate any reported infractions of the 
conference tariff, rates, rules, regulations, etc. The mem¬ 
ber lines shall cooperate with the Secretary in the conduct 
of such investigations and shall make available to him fa¬ 
cilities necessary to conduct such investigations. The Sec¬ 
retary shall report the results of all investigations to the 
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Committee on Malpractices for the information of the Com¬ 
mittee and such recommendation for action by the confer¬ 
ence as the Committee may deem appropriate. 

i 

25. Special Committees: In addition to the standing 
Committes provided for in Articles 22, 23 and 24, there may 
be such Special Committees as the conference may from 
time to time establish. The members of all Special Com¬ 
mittees shall be appointed by the Chairman and shall hold 
office during the term of his office. 

26. Maintenance of Service: (a): Failure of any party 
to this agreement to have a sailing in the trades covered by 
this agreement for a period of ninety consecutive days 
shall be a suspension of service and any party whose serv¬ 
ices have been thus suspended shall have no right to vote 
on any matter within the scope of this agreement, except 
changes in this agreement, until service has been resumed. 

(b) : If any party, whose services have been thus sus¬ 
pended, fails to resume service within a period of ninety 
consecutive days after the termination of the first ninety 
day period, the conference may, pursuant to Article 19, 
declare that such party has abandoned service in the trades 
covered by this agreement. The party whose services are 
involved shall have no vote in any decision hereunder. In 
the event of a declaration of abandonment, as herein pro¬ 
vided, the party whose service is declared abandoned shall 
immediately be notified by the conference and thereupon 
the membership of such party in this conference shall be 
automatically terminated. 

(c) : Acts of war, strikes, lockouts, other labor disturb¬ 
ances, or force majeure which may result in a suspension 
of service or cause for a declaration of abandonment shall 
be considered by the parties as cause for waiving the pen¬ 
alty provided in this Article. In no event shall a party 
whose services have been suspended for a period of 180 
consecutive days have the right to vote on any matters 



159 


under this agreement, including changes in the agreement 
itself, unless such suspension of services is excused by the 
conference for reasons enumerated herein. 

(d) : Notice of loss or restoration of voting rights, aban¬ 
donment of service and waiver of penalties shall be fur¬ 
nished promptly by air-mail or cable to the Government 
agency charged with the administration of Section 15 of 
the United States Shipping Act, 1916, as amended. 

(e) : Resumption of service shall be deemed to have been 
made as of the date a vessel commences to load at its first 
port of call in Japan, Korea or Okinawa for a voyage to 
any port of dischardge covered by this agreement. 

27. Expenses of the Confbbence: The expenses of the 
conference shall be pro-rated among the members as they 
shall from time to time determine. 

28. Delinquent Members: A member shall become de¬ 
linquent upon failure to pay any indebtedness to the con¬ 
ference within thirty days after receipt of notice of such 
indebtedness. 

29. Consular Invoices and Freight Manifests: Before 
issuing Bills-of-Lading, members shall obtain from ship¬ 
pers properly authenticated copies of consular invoices 
or declarations covering each shipment in accordance with 
instructions issued from time to time by the Secretary, in¬ 
cluding any exceptions on commodities for which consular 
visas are required. Such invoices, together with true copies 
of freight manifests prepared by the members and duty 
certified by such members, shall be filed with the office of 
the Secretary within fourteen days after the sailing of the 
vessel involved from its last port of loading in Japan; any 
information so filed with the office of the Secretary shall 
not be used in violation of Section 20 of the United States 
Shipping Act, 1916, as amended. 
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30. Divulgence of Conference Proceedings Prohibited : 

(a) : It shall be the rigid duty of each member to main¬ 
tain secret and confidential the nature of all questions and 
matters which may come before the conference, either for 
consideration or decision thereon. Divulgence of such in¬ 
formation to persons other than members of the conference 
shall subject any offending member to a fine, the amount 
of which shall be determined by the conference but which 
may not, for any single offense, exceed One Thousand Dol¬ 
lars ($1,000.00). The offending member shall not cast any 
vote in the determination of the application of a fine or the 
amount thereof pursuant to this Article. 

(b) : The provisions of this Article shall include, but not 
be limited to, the making public of any confidential confer¬ 
ence documents. 

(c) : If the conference shall be unable to determine re¬ 
sponsibility for a violation of this Article by means of a 
poll of the members, the matter may, upon request of any 
conference member, be placed in the hands of an outside 
confidential agency selected by the conference to trace and 
determine at conference expense, the identity of the of¬ 
fending party or parties. 

(d) : All publicity concerning conference affairs, proceed¬ 
ings and discussions shall be disseminated only by the 
Secretary and under instructions from the Chairman. 

31. Responsibility for Acts of Agents and Sub-Agents : 
Members shall be responsible for the acts of their agents 
and sub-agents in maintaining both the spirit and the letter 
of the conference agreement and tariff, and conference rules 
and regulations issued thereunder. 

32. Conference Liability : If a member shall incur legal 
expenses as a result of compliance with this agreement, or 
any rule or regulation issued thereunder, such expenses 


161 


and any damages incurred by such member arising out of 
legal proceedings shall be for the account of the conference 
and shall be pro-rated equally among the parties to this 
agreement; provided, however, that the conference shall 
determine that such expenses or damages are incurerd by 
the member without fault upon its own part and provided, 
further, that such member shall report the institution of 
of legal proceedings against it, or the threat thereof, to 
the conference prior to taking any action thereon individu¬ 
ally. 

33. Party to Other Agreements: Any carrier becoming 
a member of this conference shall thereby become a party 
to, and any carrier withdrawing from conference member¬ 
ship shall thereby cease to be a party to, any agreements 
between the member lines of the conference (jointly en¬ 
tered into by said member lines in their capacity as confer¬ 
ence members), and any other carrier or other person sub¬ 
ject to the United States Shipping Act, 1916, as amended, 
provided said agreements are filed and approved pursuant 
to the provisions of said Act and contain specific provisions 
for such admission to or withdrawal from participation 
therein. 

34. Section 15 Approval: This agreement is subject to 
approval by the Governmental agency charged with the 
administration of Section 15 of the United States Shipping 
Act, 1916, as amended. 

35. Modification or Cancellation: No modification or 
cancellation of this agreement, or any part hereof, shall 
be valid or binding upon the parties hereto unless and until 
it has been filed with and approved by the Governmental 
agency charged with the administration of Section 15 of 
the United States Shipping Act, 1916, as amended, and 
shall not be carried out in whole or in part prior to such 
approval. 
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In Witness Whereof the parties have hereunder set 
their hands this tenth day of May, 1934. 

For the Mitsui Bussan Kaisha, 23rd May, 1934: 

Per pro Mitsui Bussan Kaisha, Ltd. (Sgd.) T. Furu- 
kawa, Manager, Freight Department. 

For the Barber-Wilhelmsen Line: 

Per pro Dowehl & Co., Ltd. (Sgd.) F. J. Horman 
Fisher, Shipping Department Agents. 
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QUESTION PRESENTED 


Section 15 of the Shipping Act of 1916 (46 U.S.C. §814) 
forbids common carrier conference agreements which the 
Federal Maritime Board finds to be 

a 

unjustly discriminatory or unfair as between carriers, 
shippers, exporters, importers, or ports, or between 
exporters from the United States and their foreign 
competitors, or to operate to the detriment of the com¬ 
merce of the United States, or to be in violation of this 
chapter. 


All agreements, modifications, or cancellations made 
after the organization of the commission shall be lawful 
only when and as long as approved by the commission, 
and before approval or after disapproval it shall be un¬ 
lawful to carry out in whole or in part, directly or 
indirectly, any such agreement, modification, or cancel¬ 
lation. (Italics supplied throughout.) 

Consistently with these prohibitions of the Shipping Act, 
may the Federal Maritime Board approve a common car¬ 
rier conference agreement instituting an exclusive patron¬ 
age contract rate system, under which the conference 
carriers charge a substantially higher rate for identical 
transportation services to any shipper who will not agree to 
boycott independent non-conference carriers, without ac¬ 
cording such independent carriers, shippers, or other inter¬ 
ested persons a hearing upon their objections to such a 
system prior to its approval? 
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IN THE 


United States Court of Appeals 

Fob the District op Columbia Circuit 


No. 11,679 


ISBRANDTSEN COMPANY, INC., 
Petitioner, 


v. 

United States op America and Federal Maritime Board, 

Respondents , 

Japan-Atlantic and Gulf Freight Conference, et al., 

Intervenors. 


On Petition lor Review of An Order of the Federal Maritime Board 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

This case arises on a petition for review 1 of an order of 
the Federal Maritime Board (Board) dated January 21, 
1953 (J.A. 144-145), authorizing Intervenors, the Japan- 
Atlantic and Gulf Freight Conference (Conference), imme- 


l The Petition for Review is printed as Appendix A to this Brief. 
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diately to initiate an exclusive patronage contract rate sys¬ 
tem in the trade from Japan, Korea, and Okinawa, to the 
Gulf-Atlantic ports of the United States and denying the 
application of Petitioner Isbrandtsen and the United States 
for a hearing before permitting the system to go into effect. 
On January 22, 1953, this Court ordered a stay of the 
Board’s order until Petitioner’s application for an inter¬ 
locutory injunction could be heard and determined, and by 
order of March 23, 1953, the Court stayed 

so much of the order of the Board dated January 21, 
1953, as purported to approve, or to authorize and per¬ 
mit the institution, by the Intervenor Conference in the 
Japan-Atlantic and Gulf trade of an exclusive patron¬ 
age contract/non-contract dual rate system. 

Petitions by the Conference and the Board for certiorari 
to review this Court’s interlocutory order of March 23,1953 
were denied by the Supreme Court on June 8, 1953. 21 
L. W. 3305. The matter is presently before this Court on 
Petitioner’s application: 

That after final hearing, this Court adjudge, order, and 
decree that so much of the • • • Board order and ap¬ 
proval as purport to authorize “contract” and “non¬ 
contract” rates is, and at all times was, beyond the law¬ 
ful authority of the Board, in violation of the legal 
rights of the petitioner, and wholly void and of no 
force or effect, and that such order and approval be 
perpetually vacated, set aside, and annulled, and the 
operation and execution thereof perpetually restrained 
and enjoined. 

Jurisdiction of this Court to review the Board’s order of 
January 21, 1953 is conferred by Section 1032 of Title 5 of 
the United States Code, commonly known as the Hobbs Act. 

STATEMENT OF THE CASE 

Isbrandtsen Co., Inc., is seeking to set aside an order of 
the Board dated January 21,1953, authorizing institution as 
of January 23,1953 of an exclusive patronage contract rate 



system by the Japan-Atlantic and Gulf Freight Conference 
applicable to all trade from Japan, Korea, and Okinawa to 
the Atlantic and Gulf ports of the United States (JA 
144-45). Notwithstanding timely objections and express re¬ 
quests for a hearing, the Board undertook to permit the 
initiation of the system pending a hearing on its lawfulness. 
Petitioner seeks to prevent installation of the proposed 
system at least until a full hearing is had by the Board on 
Petitioner’s objections. 

The Japan-Atlantic and Gulf Freight Conference is a 
voluntary association composed of seventeen common car¬ 
rier steamship lines, twelve of which are foreign-flag lines 
and five of which are United States lines. The Conference 
members are engaged in the east-bound carriage of goods 
across the Pacific from ports in Japan, Korea, and Okinawa 
to ports on the Gulf and eastern coast of the United States. 
The Conference exists primarily to establish by concerted 
action uniform rates to be charged by the member lines (JA 
146-162). 2 

Petitioner, not a conference member, is an American-flag 
“independent” carrier by water engaged in the transporta¬ 
tion of property between the ports constituting the Japan- 
Atlantic and Gulf trade in competition with the conference 
lines on this trade route (JA 85). 

2 Conference rate-making procedures contemplate that, by consultation among 
themselves, the member lines will agree upon a single joint tariff to be filed 
with the Board by each conference on behalf of all of its member lines. The 
shipper pays the rate specified in the conference tariff regardless of the par¬ 
ticular conference line that may carry his freight. The conference involved 
here operates pursuant to a voting provision under which one-third of the 
member lines, foreign-flag or American-flag, may veto any proposed rate 
change. Because the voting procedures are confidential, neither the shipper 
nor the Board knows which lines, foreign or domestic, veto a proposed rate 
adjustment (JA 148-160). Judge Frank remarked of a similar veto power 
in his appendix to the decision in Isbrandtsen v. United States, 96 F. Supp. 883, 
895 (S.D.N.Y. 1951), aff’d 342 U. S. 950 (1952): 

“If the exclusive patronage provisions were valid, and if they effectively 
achieved their purpose of putting out of business all carriers who refuse 
to join the conferences, then, with no governmental agency having power 
to impose maximum rates, American shippers would be entirely at the 
mercy of foreign-owned carriers, which could maintain rates no matter 
how unreasonably high.” 
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The Conference was first approved by the United States 
Maritime Commission (predecessor of the Board) as Agree¬ 
ment No. 3103 under Section 15 of the Shipping Act, 46 
U. S. C. 814, on June 25, 1934 and thereafter from time to 
time approved as amended (JA 146). As amended on 
August 27,1952, the conference agreement authorizes mem¬ 
ber lines to meet and fix uniform ocean steamship rates ap¬ 
plicable, however, only to traffic transported in vessels 
owned, controlled, or operated by themselves (JA 147). s 
The conference agreement provides that “there shall be 
no undue preference or advantages nor unjust nor unreason¬ 
able discrimination nor unfair practices against ” any 
shipper (JA 149). As amended on August 27,1952, the con¬ 
ference agreement contained no express authorization to 
employ the exclusive patronage dual rate system. 4 

On December 24,1952, the Conference filed with the Board 
a statement pursuant to the requirements of Board Gen¬ 
eral Order 76, 5 proposing the initiation on January 23,1953, 

3 It is important to note at the outset that whereas conference agreements 
authorized by Section 15 of the Shipping Act, 46 U.S.C. 814, contemplate 
elimination of competition only among member lines of the particular con¬ 
ference, the principal thrust of the exclusive patronage contract rate system 
is to eliminate competition between conference and non-conference lines, p. 
13 infra. 

4 Lack of such authorization should be contrasted with the specific authoriza¬ 
tion—“the conference may provide specific contract and non-contract rates 
* • * and the permanent chairman and/or secretary is hereby empowered to 
negotiate and execute such contracts as may be authorized by the conference * ’— 
contained in Conference Agreement No. 4490, the execution and operation of 
which was enjoined in Isbrandtsen Company, Inc. v. United States, 96 F. Supp. 
883 (S.D.N.Y., 1951), aff’d 342 U. S. 950 (1952). 

3 Following the decisions in the first Isbrandtsen cases, the Board promul¬ 
gated General Order 76, effective February 11, 1952 (17 F.R. 10175) which 
provides in pertinent part that (JA 1-5): 

“3. Steamship freight conferences proposing to establish contract/non- 
contract rates to become effective after the effective date of this rule shall 
file with the Federal Maritime Board at least 30 days prior to the initia¬ 
tion of such rates, a statement containing: 

‘ ‘ (a) The amount of the spread or differential in terms of percentages 
or.dollars and cents; 

“(b) The effective date; 

“(c) The reasons for the use of contract/noncontract rates in the 
particular trade involved, and the basis for the spread or differential 
between such rates; and 

“ (d) Copies of the form of all contracts pertaining thereto. 

« • • « * 
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in the Japan-Atlantic trade of an exclusive patronage con¬ 
tract dual rate system under which shippers who refused to 
employ Conference lines exclusively would be charged for 
the identical transportation service tariffs nine and one-half 
t percent higher than shippers who executed such exclusive 
patronage agreements. (J.A. 6) Pursuant to General Order 
76, the Board published notice of the filing of the Confer¬ 
ence’s statement in the Federal Register on December 31, 
1952. (J.A. 144) 

Within the 20 days fixed by Order 76 for the filing by 
interested parties of comments as to approval or disap¬ 
proval and requests for hearings, Petitioner and the United 
States filed with the Board comments addressed to the un- 
lawfulness and lack of authority in the Board to approve 
any such system, and indicating that irreparable injury 
. would be inflicted upon Petitioner if the exclusive patronage 
contract system were allowed to go into effect. Both 
Isbrandtsen and the United States requested that the Board 
set the matter for hearing (JA 66,140). Petitioner Isbrandt¬ 
sen moved the Board “to postpone and suspend the initia¬ 
tion of this dual rate system” pending a hearing (JA 65), 
and the United States moved for “immediate suspension 
of the effective date of the proposed dual rate system” 
(JA 140) .* 


“6. All information filed pursuant to this rule shall be available for 
inspection by interested parties at the Regulation Office of the Board. A 
notice of the filing of the statement required under paragraphs 2 and 3 
above will be published in the Federal Register as soon as practicable. 
Except as may be otherwise provided in cases arising under Paragraph 4 
above, interested parties shall have twenty (20) days after the date of 
such publication within which to submit written comments relating to 
the information filed with the Board pursuant to this rule. Said com¬ 
ments may include a statement of position with respect to approval, dis¬ 
approval or modification, together with a request for hearing, should such 
a hearing be desired. ’ ’ 

6 Since about 1948, the Departments of Justice, Agriculture and Commerce 
have contended in various proceedings that the exclusive patronage contract 
rate system is unlawful under the Shipping Laws and under the Anti-trust 
laws. Docket 648, Matter of Pacific Coast European Conference, 3 U.S.M.C. 
11 (1948); Docket 684, Isbrandtsen V. North Atlantic Continental Freight 
Conference, 3 F.M.B. 235 (1950), rev’d, sub. nom. Isbrandtsen v. United States, 
96 F. Supp. 883 (S.D.N.Y. 1951) ; United States v. Far East Conference, 342 
U. S. 570; Docket 724, North Atlantic Continental Freight Conference (pend¬ 
ing) ; Docket 725, North Atlantic Continental Freight Conference (pending). 
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On January 21, 1953, the Board, not having conducted 
any hearing, issued its order approving the proposed dual 
rate contract system for immediate effectuation 48 hours 
later (JA 144-45). This order denied the requests for a 
hearing before allowing the system to go into effect. The 
order stated that such a hearing would be held “at a time 
and place to be fixed” after the effective date of the installa¬ 
tion of the system on January 23, 1953 at Tokyo, Japan. 

The Board noted the reasons for its approval only as 
follows: 

“It Not Appearing from any of the above documents 
or other information now before the Board that the 
differential between said contract/non-contract rates is 
arbitrary, unreasonable, or unjustly discriminatory, nor 
that the initiation of the proposed contract/non¬ 
contract rate system will be unjustly discriminatory or 
unfair or detrimental to the commerce of the United 
States, or will be in violation of the Shipping Act, 1916, 
as amended, or will cause irreparable damages to 
Isbrandtsen Co., Inc. ; 7 

“IT IS ORDERED, that the requests of the Depart¬ 
ment of Justice and of Isbrandtsen Co., Inc. for a sus¬ 
pension of the proposed contract/non-contract rates of 
the Japan-Atlantic and Gulf Freight Conference, in the 
trade between Japan, Korea and Okinawa and United 
States Atlantic and Gulf ports, pending a hearing and 
determination, be denied. 

“IT IS FURTHER ORDERED, that the requests of 
the Department of Justice and of Isbrandtsen Co., Inc. 
for a hearing on the said Protest and Comments be 
granted; and 

“IT IS FURTHER ORDERED, that such hearing be 
held before an Examiner of the Federal Maritime 
Board at a time and place to be fixed.” 

Isbrandtsen now seeks invalidation of this order, issued 
without hearing, to insure that the system will not be in¬ 
stituted until it has had an opportunity to present its objec¬ 
tions at a hearing before the Board. 


^ This paragraph paraphrases the language of Section 15 of the Shipping Act. 


STATUTES INVOLVED 


Pertinent Parts of Shipping Act of 1916 (46 U.S.C. §801, 
et seq.): 

§14 (46 U.S.C. 812): 

Rebates and discriminations by carriers by water pro¬ 
hibited; use of “fighting ship” 

No common carrier by water shall, directly or in¬ 
directly, in respect to the transportation by water of 
passengers or property between a port of a State, Terri¬ 
tory, District, or possession of the United States and 
any other such port or a port of a foreign country— 

• • • 

Third. Retaliate against any shipper by refusing, 
or threatening to refuse, space accommodations when 
such are available, or resort to other discriminating or 
unfair methods, because such shipper has patronized 
any other carrier or has filed a complaint charging un¬ 
fair treatment, or for any other reason. 

• • • 

§15 (46 U.S.C. 814): 

Contracts between carriers filed with commission 

Every common carrier by water, or other person sub¬ 
ject to this chapter, shall file immediately with the com¬ 
mission a true copy, or, if oral, a true and complete 
memorandum, of every agreement, with another such 
carrier or other person subject to this chapter, or 
modification or cancellation thereof, to which it may be 
a party or conform in whole or in part, fixing or regulat¬ 
ing transportation rates or fares; giving or receiving 
special rates, accommodations, or other special privi¬ 
leges or advantages; controlling, regulating, prevent¬ 
ing, or destroying competition; pooling or apportioning 
earnings, losses, or traffic; allotting ports or re¬ 
stricting or otherwise regulating the number and 
character of sailings between ports; limiting or regulat¬ 
ing in any way the volume or character of freight or 
passenger traffic to be carried; or in any manner pro¬ 
viding for an exclusive, preferential, or cooperative 
working arrangement. The term “agreement” in this 
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section includes understandings, conferences, and other 
arrangements. 

The commission may by order disapprove, cancel, or 
modify any agreement, or any modification or cancella¬ 
tion thereof, whether or not previously approved by it, 
that it finds to be unjustly discriminatory or unfair as 
between carriers, shippers, exporters, importers, or 
ports, or between exporters from the United States and 
their foreign competitors or to operate to the detriment 
of the commerce of the United States, or to be in viola- 
ion of this chapter, and shall approve all other agree¬ 
ments, modifications, or cancellations. 

Agreements existing at the time of the organization 
of the commission shall be lawful until disapproved by 
the commission. It shall be unlawful to carry out any 
agreement or any portion thereof disapproved by the 
commission. 

All agreements, modifications, or cancellations made 
after the organization of the commission shall be lawful 
only when and as long as approved by the commission, 
and before approval or after disapproval it shall be 
unlawful to carry out in whole or in part, directly or 
indirectly, any such agreement, modification or can¬ 
cellation. 

Every agreement, modification, or cancellation lawful 
under this section shall be excepted from the provisions 
of sections 1-11 and 15 of Title 15, and amendments 
and Acts supplementary thereto. 

Whoever violates any provision of this section shall 
be liable to a penalty of $1,000 for each day such viola¬ 
tion continues, to be recovered by the United States 
in a civil action. 

§16 (46 U.S.C. 815): 

Discriminatory acts prohibited 

• • • 

That it shall be unlawful for any common carrier by 
water, or other person subject to this chapter, either 
alone or in conjunction with any other person, directly 
or indirectly— 

First. To make or give any undue or unreasonable 
preference or advantage to any particular person, 
locality, or description of traffic in any respect whatso¬ 
ever, or to subject any particular person, locality, or 
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description of traffic to any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever. 

• • • 

§17 (46 U.S.C. 816): 

Discriminatory rates prohibited; supervision by com¬ 
mission 

No common carrier by water in foreign commerce 
shall demand, charge, or collect any rate, fare, or charge 
which is unjustly discriminatory between shippers or 
ports, or unjustly prejudicial to exporters of the United 
States as compared with their foreign competitors. 
Whenever the commission finds that any such rate, fare, 
or charge is demanded, charged, or collected it may alter 
the same to the extent necessary to correct such unjust 
discrimination or prejudice and make an order that the 
carrier shall discontinue demanding, charging, or col¬ 
lecting any such unjustly discriminatory or prejudicial 
rate, fare, or charge. 

• • • 

§2 of the Hobbs Act (5 U.S.C. §1032): 

The court of appeals shall have exclusive jurisdic¬ 
tion to enjoin, set aside, suspend (in whole or in part), 
or to determine the validity of, * # * (c) such final 
orders of the United States Maritime Commission or 
the Federal Maritime Board, or the Maritime Ad¬ 
ministration entered into under authority of the Ship¬ 
ping Act, 1916, as amended, and the Intercoastal Ship¬ 
ping Act, 19133, as amended, as are now subject to 
judicial review pursuant to section 830 of Title 46. 

SUMMARY OF ARGUMENT 
Introduction 

The locus of controversy here is the exclusive patronage 
contract system and not the conference system. No ques¬ 
tion is posed as to any particular conference rate. Rather 
the challenge is addressed to the adoption of a standard of 
rate making which constitutes a radical departure from 
accepted norms of common carrier rate-making by establish¬ 
ing non-uniform rates for identical service. The sole con- 




sideration for lower rates is an agreement to boycott other 
carriers. 

I 

This Court has jurisdiction to review the Board order. 
The test of reviewability is the substance of the action taken 
by the agency and not the label affixed to its conduct. Board 
refusal to grant a hearing in advance of initiation of the 
system, coupled with the denial of Petitioner’s motion to 
postpone effectuation of the system, constituted a final ad¬ 
ministrative disposition of a separable issue which 
threatened Petitioner with immediate injury. Such an order 
is reviewable. Judicial refusal to review Interstate Com¬ 
merce Commission orders denying motions to suspend 
initiation of railroad rates is not apposite because railroad 
rates are lawful until disapproved while conference agree¬ 
ments are unlawful until approved. 

II - V 

The Board order constituted an approval of the exclusive 
patronage system. An order of approval is admittedly re- 
viewable. The order has precisely the same effect as if it 
stated in terms that approval was granted; orders nega¬ 
tive in form may be affirmative in substance. Under Section 
15 of the Shipping Act agreements are lawful only when 
approved; the Board order expressly recited per haec verba 
the findings required by Section 15. In deference to the 
decision in Isbrandtsen v. United States, 96 F. Supp. 883 
(S.D.N.Y. 1951) the Board established regulations and ad¬ 
ministrative procedures for approving proposed exclusive 
patronage systems prior to their effectuation; the order was 
issued in this context. In approving the basic conference 
agreement in August 1952 the Board could not approve the 
exclusive patronage system first proposed in December 1952. 
The conference agreement contains no mention of exclusive 
patronage systems; to the contrary, it forbids unreasonable 
discrimination and unfair practices. 
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The Board was required to conduct a hearing and make 
findings on the basis of a full record before approving the 
system. Its failure to do so voids the order. Section 15 
requires the Board, as a precondition to approving agree¬ 
ments, to make certain findings which are jurisdictional 
in character. Among the findings required is a determina¬ 
tion that the agreement is not “discriminatory or unfair,” 
which has been authoritatively construed to mean that the 
“spread” or differential between the exclusive and non¬ 
exclusive contracts must not be arbitrary. The underlying 
or constitutive findings to support the ultimate facts were 
not made here. Failure to make such findings would nullify 
Petitioner’s right to effective judicial review. General 
Order 76, which established machinery for processing ex¬ 
clusive patronage agreements, makes express provision for 
a hearing. Due process likewise requires a hearing because 
the order would lead to destruction of Isbrandtsen’s in¬ 
vestment in this trade. A post operative hearing would be 
a post mortem. In brief, a hearing before effectuation is 
required because exclusive patronage agreements are not 
lawful until approved and approval requires certain find¬ 
ings which can be made only on the basis of a full record. 
The right to a prior hearing is substantial because there is 
reason to believe that the Conference cannot sustain at a 
hearing the validity of the rate differential. 

ABGUMENT 

Introduction 

Consideration of the validity of the Board’s order of 
January 21,1953, is clarified by distinguishing at the outset 
the conference system from the contract system and by not¬ 
ing the characteristics of the contract system which stand 
largely conceded. 
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A. Exclusive Patronage System, Not Conference System, Involved in This 

Case 

In delineating the area of dispute in this case, it is im¬ 
portant to note that Petitioner’s objection to the Board’s 
order is addressed to the exclusive patronage contract 
system and not to the conference system. Petitioner is not 
objecting to any provision in basic Conference Agreement 
No. 3103, last approved on August 27, 1952, which au¬ 
thorized the Japan-Atlantic and Gulf Freight Conference 
to set uniform rates for commodities moving in the bottoms 
of Conference members. This agreement, as amended, at 
no point mentions or sanctions an exclusive patronage con¬ 
tract rate system as presently proposed, p. 4, fn. 4 supra. 

Similarly, Petitioner has no quarrel with any particular 
rates set by the Conference so long as they apply uni¬ 
formly to all shippers without invidious discriminations 
based upon exclusive arrangements. The proposed shippers’ 
contract which petitioner is attacking incorporates no 
specific rates at all (JA 60-63), but only the threat of a rate¬ 
making procedure pursuant to which an arbitrary dif¬ 
ferential will be applied to whatever basic rates the Con¬ 
ference elects to set in the future. Thus, this case does not 
involve a dispute concerning the validity or justification of 
particular rates on particular commodities set by the Con¬ 
ference in pursuance of their rate making authority under 
the basic conference agreement. Rather, this case concerns 
a dramatic shift from a standard of rate-making that 
applies a single rate uniformly to all shippers receiving 
the same transportation service to a standard that applies 
dual rates nonruniformly to shippers receiving the same 
transportation service. Equality in rates between shippers 
shipping like goods the same distance is the first principle 
of common carrier rate making. See Interstate Commerce 
Commission v. Baltimore & Ohio R. Co., 225 U. S. 326 (1912). 
It is the sharp departure from this traditional standard 
of common carrier rate-making that is challenged here. 
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B. Characteristics of the Exclusive Patronage Contract System 

The startling nature of the departure from customary 
standards of common carrier rate-making involved in the 
adoption of a contract system graphically emerges simply 
by remarking the salient features of that system: 

(1) For precisely the same transportation service the ex¬ 
clusive patronage contract system establishes two sets of 
rates, one of which is higher by an arbitrary differential of 
9 Yo percent; 

(2) The sole consideration entitling a shipper to the 
lower contract rate is his agreement not to patronize any 
non-conference carrier. The differential is entirely un¬ 
related to volume or frequency of shipment; indeed, the 
shipper undertakes no obligation to ship any freight at all; 

(3) The higher non-contract rate is charged a shipper for 
identical transportation service solely because he reserves 
the right to patronize another non-conference carrier; 

(4) The bimonthly sailings of Isbrandtsen are alone not 
sufficient to satisfy the requirements of important shippers 
in the trade. Consequently, the shipping public is coerced 
into signing the exclusive patronage contract to escape the 
imposition of the higher noncontract rates on that part of its 
transportation requirements which business exigencies re¬ 
quire it to seek from conference carriers using the system; 

(5) The effect of the application of the exclusive patron¬ 
age contract system to all commodities moving in the 
Japan-Atlantic and Gulf trade is to monopolize the trade 
in the hands of the carriers employing the system. 8 

8 The Maritime Board has acknowledged: 

“that the purpose of the dual-rate provisions was, if possible, to bring 
about a condition in which an independent carrier [such as Petitioner] 
would be compelled (through loss or threatened loss of profits) either to 
join the conference or go out of business. ’ ’ 


“ . . . [I]f a contract system is wholly effective it will result in a com¬ 
plete monopoly . . . Necessarily, in these circumstances, there would be 
no service by independent operators. ’ ’ Isbrandtsen Co. v. United States, 
96 F. Supp. 883, 888 (S.D.N.Y., 1951), aff’d 342 U. S. 950 (1952). 
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This Court Has Jurisdiction to Review the Board's Order 

The Board and the Conference have challenged the 
Court’s jurisdiction on the ground that the Board did not 
“approve” the exclusive patronage system and, therefore, 
the Board’s order was not “final” within the meaning of 
the Robb’s Act, 5 U.S.C. 1032, which vests this Court with 
exclusive jurisdiction to review Board orders. The objection 
collapses under analysis. 


A. Reviewability Depends on Substance of Order 

Consideration of reviewability is not advanced by em¬ 
ploying labels such as “final” or “interlocutory.” As the 
Supreme Court stated in Columbia Broadcasting System v. 
United States, 316 U.S. 407, 416, 425 (1942): 

“. . . The particular label placed upon it by the Com¬ 
mission is not necessarily conclusive, for it is the sub¬ 
stance of what the Commission has purported to do and 
has done which is decisive. 

e e 

“. . . The ultimate test of reviewability is not to be 
found in an overrefined technique, but in the need of 
the review to protect from irreparable injury 
threatened in the exceptional case by administrative 
rulings which attach legal consequences to action taken 
in advance of other hearings and adjudications that 
may follow, the results of which the regulations purport 
to control.” 

This Court recently reaffirmed the vitality of the Colum¬ 
bia decision. B. F. Goodrich Co. v. F. T. C., 22 L. W. 2034 
(C.A.D.C. July 16, 1953). 

Furthermore, “final” orders need not be the last order 
which ultimately terminates an entire proceeding. As this 
Court indicated in Phillips v. Securities and Exchange Com¬ 
mission , 171 F. 2d 180,193 (C.A.D.C., 1948): 

“... [I]t is clear that ‘final’ cannot have the significance 
of the ultimate termination, possibly still several years 
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hence, of all proceedings to secure the ending of 
United’s career as a holding company” [Citing Colum¬ 
bia Broadcasting v. U.S.]. 

It suffices for reviewability that agency action, however 
mediate or deeply embedded it may be in the main proceed¬ 
ing, represents a final disposition of a separable issue, and 
if that disposition works an immediate injury upon an 
interested party, immediate review is available. As 
Judge Magruder recently observed of an analogous order 
of the Federal Power Commission denying a temporary 
authorization in Algonquin Gas Transmission Co. v. F. P. C., 
201 F. 2d 334 (C.A. 1,1953): 

“Although Algonquin’s application for a temporary 
certificate was in form titled as a part of the underly¬ 
ing proceeding, it really should be regarded as carved 
out of the main proceeding and as partaking of the 
nature of a separate proceeding, in which the Commis¬ 
sion was asked to exercise an asserted distinct substan¬ 
tive power under §7(c) to meet an emergency situation, 
pending determination of what might be a pro¬ 
tracted main proceeding. The Commission’s order of 
October 31,1952, finally disposed of that separate , sub¬ 
stantive application ; and hence we think the order was 
not ‘merely preliminary or procedural’ in character, 
but had the necessary degree of finality to be immedi¬ 
ately reviewable under §19(b) 201 F. 2d at p. 338. 

The Board’s refusal to postpone initiation of the contract 
system until after a hearing manifestly was a final disposi¬ 
tion of Petitioner’s right to a hearing in advance of initia¬ 
tion of such a system. No post-hearing reflections will alter 
the fact that the Board’s order operated to permit the 
system to go into effect pending a hearing on Petitioner’s 
objections. The order thus represented a final disposition 
of that separate, distinct issue, and its determination by the 
Board adverse to the contentions of Petitioner subjects Peti¬ 
tioner to the immediate jeopardy of a permanent impair¬ 
ment of its business. Never again in this proceeding can 
Petitioner’s right to be secure from such injury without a 
hearing be accorded the protection of timely review. 
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Nor was the Board’s order any less reviewable because 
the approval it conveyed was only temporary and subject 
to cancellation upon the conclusion of subsequent hearings 
to be held at some indefinite date. 9 In one sense every Board 
order is only a temporary authorization because under Sec¬ 
tion 15 of the Shipping Act the Board retains continuing 
jurisdiction over Section 15 agreements which are “lawful 
only when and as long as approved by the Board”. If the 
possibility of subsequent cancellation could render Board 
authorizations non-reviewable, all Section 15 agreements 
would automatically be removed from the ambit of the 
statutory scheme of review. 

In any case, it is now well settled that agency action 
which grants or withholds a temporary privilege contingent 
upon further agency action, is immediately reviewable if 
it leads to irreparable injury. Thus, temporary certificates 
of exemption from statutory requirements, Eastern Air 
Lines v. Civil Aeronautics Board, 185 F. 2d 426 (C.A.D.C., 
1950), dismissed as moot, 341 U. S. 901 (1951), or a cer¬ 
tificate of temporary authority to engage in transportation, 
Braniff Airways v. Civil Aeronautics Board , 147 F. 2d 152 
(C.A.D.C., 1945); Hudson River Day Line v. United States, 
85 F. Supp. 225 (S.D.N.Y. 1949), are reviewable determina¬ 
tions. See also Kansas City & Leavenworth Transportation 
Co. v. United States, 51 F. Supp. 916 (D. Del., 1943). 

This much is certain: the Board’s action gave the Con¬ 
ference a green light to initiate the exclusive patronage 
system before a hearing. Petitioner was thereby exposed to 
grave jeopardy of immediate elimination from a trade in 
which it has historically been engaged. Review after a hear¬ 
ing at some indefinite future date would “be too late effec¬ 
tively to review the present order and the rights conferred 
by the statute, if it is applicable, will have been lost, prob¬ 
ably irreparably.” Cohen v. Beneficial Industrial Loan 

8 Although the Board’s order is dated January 21, 1953 and although nothing 
in this Court’a interlocutory injunction purported to interfere with the Board ’a 
right to proceed with its hearings in this matter, no hearings have yet been 
scheduled. 


/O 
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Corp., 337 U. S. 541, 546 (1949). In sum, as a final disposi¬ 
tion of a separable issue which threatened Isbrandtsen with 
immediate injury, the Board’s order is now reviewable. 


B. Reviewability of Maritime Board Orders Is Unrelated to Reviewability of 
LC.C. Rate Orders 

The Board seeks to escape review of its order by analogiz¬ 
ing its functions under Section 15 of the Shipping Act to 
the Interstate Commerce Commission under the Interstate 
Commerce Act (49 U.S.C. §15). Railroad carriers are em¬ 
powered to initiate their own rate changes; the Act contem¬ 
plates that the Commission shall neither approve nor dis¬ 
approve proposed railroad rates before they go into effect. 
Express authority is given the ICC by Section 15(7) to 
“suspend” and “defer” the use of such rates pending a 
hearing “but not for a longer period than 120 days beyond 
the time when it would otherwise go into effect.” In short, 
absent suspension, the railroad carrier-made rates become 
the lawful rates by operation of law, subject to a post¬ 
operative veto of the Commission after a hearing. Algoma 
Coal & Colie v. United States, 11 F. Supp. 487, 493 (E.D. 
Va., 1935), explains this most clearly: 

“The result of the Commission proceedings, therefore, 
was merely to permit the railroads to initiate new rates. 
It is important to remember that the Interstate Com¬ 
merce Act does not deprive the carriers of this initia¬ 
tive which was theirs at common law _fundamentally 

the initiative as to proposing rates still remains with 
the carriers ... ordinarily rate changes are initiated by 
the carrier by the filing of new tariffs with the Commis¬ 
sion before a hearing.” 

The Court indicated that a Commission order fixing rates 
would be reviewable: 

“The position taken by the plaintiffs seems to miscon¬ 
ceive the real nature and effect of the Co mmi ssion pro¬ 
ceedings. They take the*view that what the Commission 
did in effect was to determine what would be just and 
reasonable rates ... on insufficient findings of fact. If 
this were really the situation confronting the court, it 
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is clear enough as a result of recent Supreme Court 
decisions that the order of the Commission should he 
set aside ... As already pointed out, in our opinion this 
misconceives what the Commission did. It prescribed 
no particular rates. It merely permitted the carriers to 
file new rates without suspension. . . . That is to say 
the increased rates complained of are carrier-made 
rates and not Commission made rates/'* (Emphasis 
supplied.) 

Section 15 of the Shipping Act contemplates an entirely 
different scheme of regulation. Steamship carrier agree¬ 
ments are lawful only “when and as long as approved by the 
Board” and “before approval” it is 1 ‘unlawful to carry 
out” any such agreement. No provision paralleling the 
Interstate Commerce Commission’s power to suspend is 
contained in the Shipping Act. By reason of the provision 
that agreements are lawful only “when . . . approved” 
steamship carrier agreements become Board-endorsed, un¬ 
like railroad rates which are carrier-made. Shipping Act 
agreements thus represent an affirmative Board determina¬ 
tion. The order involved here specifically recited that the 
system is not “unfair” or “unreasonable”. Precisely such 
determinations were held reviewable in the Algoma decision, 
supra. Moreover, unlike the common law right of railroad 
carriers to initiate their own rates, shipping conferences 
had no common law right to employ an exclusive patronage 
contract rate system, Menacho v. Ward, 27 Fed. 529 
(C.C.N.Y., 1886), and, since the Sherman Act, conferences 
are permitted to enjoy such a privilege, if at all, only by 
virtue of the immunity provisions of Section 15. It follows 
that refusal to review ICC orders declining to suspend rail¬ 
road rates in cases such as Carlsen v. United States, 107 F. 
Supp. 398 (S.D.N.Y., 1952) under a statutory scheme which 
makes such rates lawful until disapproved furnishes no com¬ 
fort to Respondents under a statute that makes conference 
agreements unlawful until approved. 

Examination of the Shipping Act establishes that the 
language “lawful only when” approved was a deliberate 
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Congressional choice and not a matter of inadvertence. That 
Congress knew full well how to distinguish between ap¬ 
proval as a precondition to legality and legality subject to 
disapproval is made plain by comparing Section 15, Para¬ 
graph Three, which provides “ Agreements existing at the 
time of the organization of the Board shall be lawful until 
disapproved by the Board,” with Section 15, Paragraph 

Four, which provides that “ Agreements_made after the 

organization of the Board shall be lawful only when and as 
long as approved by the Board.” 

Finally, the pith of this case is not rates but authority to 
employ an exclusive patronage contract system which 
threatens to eliminate independent carriers from business. 
Assertion by the Board of power to approve a contract 
system which will concededly force Petitioner to ‘‘go out of 
business” (p. 13 supra) is tantamount to arrogation by the 
Board of authority to issue and revoke certificates of con¬ 
venience and necessity—a power which Congress deliber¬ 
ately denied the Board from a desire to leave foreign trade 
lanes open to all comers. The appropriate analogy, if any, 
to Interstate Commerce Act practice is certificate proceed¬ 
ings. The Supreme Court only recently summarily reversed 
a lower court holding that the ICC could conduct a certificate 
proceeding without a full hearing which accorded constitu¬ 
tional due process. Riss & Co. v. United States, 341 U.S. 907, 
reversing 96 F. Supp. 542 (WJD. Mo.). 

n 

The Board Order Constituted An Approval of the Exclusive 

Patronage System 

If the Board “approved” the exclusive patronage system 
within the meaning of Section 15, even the Conference con¬ 
cedes that its order is now reviewable. See Intervenor’s 
Brief in Opposition to Interlocutory. Injunction, pp. 2, 4-5. 
Moreover, as we shall demonstrate, pp. 24, infra, a fair hear¬ 
ing must precede approval 

Disregarding labels, the negative implication of the 
Board’s denial of Isbrandtsen’s motion to “postpone” was 
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temporary authorization to institute the system. An order 
“negative in form” may be “affirmative in substance.” 
Rochester Telephone Corp. v. United States, 307 U. S. 125 
(1939). If the order had expressly recited that the “Board 
hereby authorizes the Conference to institute the exclusive 
patronage system subject to disapproval after a hearing,” 
no one could gainsay that temporary approval had been 
granted. Yet the order has precisely that effect. That the 
Board chose to employ a bit of administrative legerdemain 
by casting its authorization in terms of a refusal to grant 
Petitioner’s request for a stay cannot serve to disguise the 
inherent character of the Board’s order. 10 

Petitioner now seeks to make permanent the interlocutory 
injunction enjoining so much of the Board order as pur¬ 
ported to approve or to authorize and permit the institu¬ 
tion of the exclusive patronage system. Respondents’ pro¬ 
tests to a decree cast in this form reflects recognition that 
the order constituted an approval or authorization. Analysis 
of the Board order and of the statutory and administrative 
context in which the order was issued leaves little doubt 
that this is the case. 


A. Prior Approval Is Required by the Shipping Act 

Section 15 of the Shipping Act, 46 U.S.C. §814, provides: 

“AU agreements, modifications, or cancellations 
made after the organization of the Board shall be law¬ 
ful only when ana as long as approved by the board, 
and before approval or after disapproval it shall be un¬ 
lawful to carry out in whole or in part, directly or in¬ 
directly any such agreement, modification, or cancella¬ 
tion.” 

Section 15 moreover requires “every common carrier” 
to file with the Board a copy of “every agreement” with 

io Compare Higgins v. Foster, 12 F. 2d 646, 647 (C.A. 2, 1926), per Learned 
Hand, J.: 


“It did not lie within the power of the Commissioner, by phrasing the 
permit in the language chose, to escape any requirements of cancellation 
which the statute imposed .’* 
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another carrier or persons [1] “ fixing or regulating trans¬ 
portation rates or fares; [2] giving or receiving special 
rates, accommodations, or other special privileges, or ad¬ 
vantages’’. It follows that an agreement establishing an 
exclusive patronage system—which fixes rates and confers 
special advantages—is lawful only “when and as long as 
approved.” 11 Indeed, the Supreme Court concluded in 
Isbrandtsen-Moller Co. v. United States, 300 U.S. 139, 146 
(1937), that the Shipping Act 

“requires that if any contract for a change of those 
rates is made the new rates may be charged only after 
the Board has approved the agreement.” 

If every contract involving a change of rates requires ap¬ 
proval, a fortiori approval must be secured in changing the 
standard of rate-making. 12 

That the Board order constituted approval is confirmed 
by the very terms in which the order itself was couched. 
The order stated (JA 145) that it 

“Not Appearing from any of the above documents or 
other information now before the Board that the dif¬ 
ferential between said contract/non-contract rates is 
arbitrary, unreasonable, or unjustly discriminatory, nor 
that the initiation of the proposed contract/non¬ 
contract rate will be unjustly discriminatory or unfair 
or detrimental to the commerce of the United States, 
or will be in violation of the Shipping Act, 1916, as 
amended, or will cause irreparable damages to Isbrandt- 
sen Co., Inc.” 

Because it accords an exemption from the anti-trust laws, Section 15 must 
be strictly construed. See United States v. Borden Co., 308 U.S. 188, 201 
(1939). 

12The Supreme Court’s view of the Board’s obligations under Section 15 is 
in sharp contradistinction to the Board’s own conception of its functions. 
The Board has taken the position that so-called “routine” conference rate 
changes need not receive specific prior approval. It is not necessary here to 
reconcile the difference between the Board and the Supreme Court, because 
as even counsel to the Board concedes, “so formal and complicated an agree¬ 
ment as is encompassed in conference adoption of a contract system” is 
clearly distinguishable from a mere “routine” rate change. Brief of Counsel 
for the Board, Docket 724, F.M.B., North Atlantic Continental Freight Con¬ 
ference, September 26, 1952. 





22 


These are precisely the findings required by Section 15 
to be made by the Board before approving agreements. They 
are likewise the findings required by the ruling of the three- 
judge statutory court, Isbrandtsen Co., Inc. v. United States, 
96 F. Supp. 883 (S.D.N.Y., 1951). If the order did not 
constitute an approval, the findings were either superoga- 
tory or misleading. 

B. Board Rules and Regulations Require Prior Authorization of a Contract 

System 

The administrative scheme of control framed by the 
Board to carry out the Congressional purpose incorporated 
in Section 15 contemplates approval of a contract system 
in advance of its effectuation. Subsequent to the decisions 
of three-judge statutory courts that exclusive patronage 
systems could not be instituted in advance of an adversary 
board hearing, 13 and that even after such hearing the Board 
could not approve a system permitting an arbitrary dif¬ 
ferential between the dual rates, 14 the Board promulgated 
General Order 76 (JA 2-5). That order provides for the fil¬ 
ing by steamship conferences of a statement respecting 
a proposed exclusive patronage system and provision is 
made for -written comments respecting “approval, disap¬ 
proval, or modification” of the system. 

The terms “approval,” “disapproval” and “modifica¬ 
tion” are words of art which manifestly refer to the statu¬ 
tory mandate that “before approval or after disapproval” 
it shall be unlawful to carry out a conference agreement. 
The “approval, disapproval, or modification” clause would 
be superfluous and rendered meaningless if only pro forma 
filing were intended. General Order 76 plainly contemplates 
Board approval or disapproval of a conference contract 
system. 

13 Isbrandtsen Co., Inc. v. United States, 81 F. Supp. 544 (S.D.N.Y. 1948), 
appeal dismissed, 336 U. S. 941. 

n Isbrandtsen Co. v. United States, 96 F. Supp. 8S3 (S.D.N.Y. 1951), 
aff M 342 U. S. 950. 


i 



23 


C. The Exclusive Patronage Contract System Was Not Approved Prior to 

January 21, 1953 

To sidestep review of the order of January 21, 1953, it 
has been argued that authority to enter into exclusive 
patronage agreements was granted when the basic confer¬ 
ence agreement was approved as amended on August 27, 
1952. The short answer is that the conference agreement 
contains no reference whatever to any form of contract sys¬ 
tem; indeed, it provides that “there shall be no undue pref¬ 
erence or advantages nor unjust nor unreasonable discrimi¬ 
nation nor unfair practices against” any shipper. (JA149). 
Conference agreements which contemplate the execution of 
exclusive patronage agreements explicitly so provide. See 
p. 4, fn. 4., supra. Had the Japan-Atlantic and Gulf Freight 
Conference agreement, approved on August 27, 1952, con¬ 
tained specific authorization to employ a contract system, it 
would have been protested by Petitioner and its approval, 
under Board practice, would have been held in abeyance 
pending the outcome of a full adversary hearing. 16 Approval 
by implication would deny interested parties any notice or 
opportunity for hearing. 

There is yet another vice in the contention that approval 
of the basic conference agreement constituted approval of 
an exclusive patronage system. Such a system is invalid 
if the spread between the contract and non-contract rates is 
arbitrary. 16 It can scarcely be maintained that the Board 
approved a 9^ percent spread when it sanctioned the basic 
agreement on August 27,1952, for at that time no one knew 
when, if ever, the Conference would undertake to institute 
a contract system or what, if any, spread between the dual 
rates it would undertake to employ. The Board first received 
notice of the spread in rates involved here when the Con¬ 
ference filed a statement pursuant to General Order 76 on 
December 24, 1952. The Board clearly could not have ap¬ 
proved on August 27,1952 a spread between rates not called 

15 For a fuller discussion of the Board’s practice in that respect, see p. 29, 
infra. 

ic Isbrandtsen Co. v. United States, 96 F. Supp. 883 (S.D.N.Y. 1951), aff’d 
342 U. S. 950. 
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to its attention until four months later. Certainly, the Board 
will scarcely be heard to say that when it approves a basic 
conference agreement it sanctions whatever practice the 
Conference may thereafter devise, however discriminatory 
or arbitrary that practice may be. 

m 

A Hearing Must Precede Board Authorization oi An Exclusive 

Patronage System 

As a condition precedent to authorization of the exclusive 
patronage system, the Board was required to conduct an 
adversary hearing, take evidence, and construct a full 
record. Such a procedure was required by the Shipping Act 
and the regulations thereunder, and by settled notions of 
constitutional due process. The Board’s failure to follow 
that procedure renders its order void. 

A. The Shipping Act Requires o Hearing 

As a pre-requisite to the approval of any agreement the ' 
Board is required by Section 15 to “find” that the agree¬ 
ment is not (1) “unjustly discriminatory or unfair as 
between carriers, shippers, exporters, importers, or ports, 
or between exporters from the United States and their 
foreign competitors”; (2) that it will “not operate to the 
detriment of the commerce of the United States”; and (3) 
that the agreement is not “in violation of this Act”. These 
provisions have been authoritatively interpreted as defining 
the Board’s jurisdiction to approve Section 15 agreements. 
U. S. Navigation Co. v. Cunard S. S. Co., 50 F. 2d 83, 88 
(C.A. 2, 1931). 

Section 23 of the Shipping Act (46 U.S.C. §822), which 
expressly provides that “orders of the Commission relat¬ 
ing to any violation of this chapter shall be made only after 
full hearing when read together with the Section 15 man¬ 
date that the Board shall approve only agreements not “in 
violation of this chapter,” would seem clearly to require a 
full hearing. Isbrandtsen protested to the Board that the 
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proposed arrangement violated the Act (JA 80). In Swayne 
& Hoyt v. United States, 300 U. S. 297, 303 (1937), the Su¬ 
preme Court had declared that an identical exclusive patron¬ 
age system was “ prima facie discriminatory”. Board orders 
relating to an already consummated violation clearly re¬ 
quire a hearing under Section 23. A hearing is surely no 
less required in the case of a protested threatened prima 
facie violation than where the violation is already fait 
accompli. 

But whether Section 23 commands a hearing in case of a 
threatened Section 15 violation is not decisive, for the reason 
that the findings required by Section 15 necessitate a hear¬ 
ing. This Court has often read the requirement of a hearing 
into a statute to protect against arbitrary infringement of 
economic rights. Standard Airlines v. CAB, 177 F. 2d 18 
(C.A.D.C., 1949); Walker v. Popenoe, 149 F. 2d 511 
(C.A.D.C., 1945). 

The requisite statutory findings are quasi-jurisdictional 
and necessary to the valid exercise of power by the Board. 
United States v. Chicago, Milwaukee, St. Paul <S> P. R. Co., 
294 U.S. 499, 504 (1935). It is insufficient for the Board 
merely to find, in the statutory language, the ultimate facts. 
United States v. Baltimore & Ohio, 293 U. S. 454,464 (1935). 
This Court has made it “abundantly clear that the Commis¬ 
sion must find not merely the ultimate facts but, in addition, 
the basic or underlying facts.” American Broadcasting Co. 
v. F. C. C., 179 F. 2d 437, 444 (C.AJD.C., 1949); see also 
Morgan v. United States, 298 TJ. S. 468, 480 (1936). 17 In 
short, the Commission must “assemble a record and make * 
findings which cover all the relevant issues.” Washington 
Gas Light Co. v. Baker, 188 F. 2d 11, 23 (CA..D.C., 1950). 
Here “the defect is not merely one of the absence of a ‘suit¬ 
ably complete statement’ of the reasons for the decision; it 

17 In Baltimore f Ohio v. United States, 22 F. Sapp. 533, 537 (D.C. N. Y. 
1937), Judge Learned Hand condemned: 

lt ... the absence here of some statement as to the other constitutive facts 
necessary before a ‘ reasonable ’ rate can be disregarded and a lower one 
substituted . . . ” 




is the ‘lack of the basic or essential findings required to 
support the Commission’s order.’ United States v. Caro¬ 
lina Freight Carriers Corp., 315 U. S. 475, 488-489 (1942). 18 

Such findings are indispensable to an appropriate exer¬ 
cise of this Court’s reviewing jurisdiction. Petitioner’s right 
to challenge non-compliance with Shipping Act require¬ 
ments under Section 4 of the Hobbs Act, 5 U.S.C. §1034, 
would be short circuited by failure to conduct a hearing and 
make appropriate findings. As this Court observed in 
American Eagle Fire Insurance Co. v. Jordan, 169 F. 2d 281, 
286 (C.AJXC. 1948): 

“... The judicial character of such statutory hearings 
is emphasized, and perhaps demanded, by statutory pro¬ 
visions for a ‘review’ of the agency action in a court. 
A ‘review’ is not usually a trial de novo; the common 
understanding is that the reviewing tribunal will 
inspect the step-by-step functioning and determinations 
of the agency. Of necessity, in such case a record of 
the agency hearing is required. In most instances, the 
statutory provision is that the agency’s findings of fact 
shall be conclusive if they are supported by substantial 
evidence in the record. The trial Court aptly quoted 
Mr. Justice Cardozo on this point: ‘To put the problem 
more concretely: how was it possible for the appellate 
court to review the law and the facts and intelligently 
decide that the findings of the Commission were sup¬ 
ported by the evidence when the evidence that it ap¬ 
proved was unknown and unknowable?” 

No where in the field of administrative law are underly¬ 
ing findings more necessary for the proper functioning of a 
reviewing court than in a case involving the exclusive 
patronage contract system. In determining that a proposed 
system is not unjustly discriminatory or unfair, the Board 
must find that the spread between the rates is not arbitrary. 
As a three-judge court explained in invalidating the exclu- 

18 Only recently the Court of Appeals for the Third Circuit reversed a 
Maritime Board order because its findings were not ‘more precise’ and ‘ex¬ 
plicit’. Baltimore 4" Ohio B. Co. v. United States, 201 F. 2d 795, 799 (C.A. 3, 
1953). 
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sive patronage system in Isbrandtsen v. United States , 96 F. 
Snpp. at p. 888: 

“We have, then, a specific finding, supported by the 
evidence, of a ‘constitutive’ or ‘pivotal’ or ‘basic’ fact, 
i.e., that the spread between the rates announced, in 
accordance with the dual-rate provisions, was arbi¬ 
trarily determined. This specific finding is inconsistent 
with the Board’s finding, as an ‘ultimate’ fact and in 
the very words of the statute, that the ‘dual rate system 

• • • is not unjustly discriminatory or unfair as between 

• • • shippers.’ That latter finding, since it cannot be 
rationally inferred in the face of the specific finding 
of a ‘basic’ fact, cannot stand up. Dual-rate provisions 
which authorize arbitrary differentials are obviously 
not reasonable. For arbitrary conduct means unrea¬ 
soned or unreasonable conduct, i.e., without reference 
to an adequate determining principle or standard; and 
unreasonable discrimination is the equivalent of ‘un¬ 
just’ discrimination. Consequently, here the rates pro¬ 
posed to be charged shippers who do not sign contracts 
are unreasonably, and therefore unjustly, discrimina¬ 
tory; and the dual-rale provisions which permit such 
rates are invalid .” 

Here there is merely the bald incantation by the Board 
that it does not appear “that the differential between said 
contract/non-contract rates is arbitrary, unreasonable and 
unjustly discriminatory”—at best a simple recital of the 
ultimate facts in terms of the statute. There are no under¬ 
lying findings to show that the system was anything other 
than grossly discriminatory and arbitrary. 

Indeed, on the basis of “appearances” alone, the facts 
would seem completely to belie the Board’s conclusion. The 
contract system prima facie discriminates by charging 
shippers similarly situated substantially higher rates for 
identical transportation service. The proposed agreement 
between Conference members and the shippers, the prin¬ 
cipal instrument submitted for the approval of the Board, 
contains no reference whatsoever to the levels of the con¬ 
tract and non-contract rates or to the spread between them 
(JA 60-63). The statement submitted by the Conference in 
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support of the proposed system suggests that a spread of 
9 2 /> percent would be selected because it represented the 
amount of the **deferred rebate” paid by other Japanese 
conferences not touching American shores (JA 34, 79). 
Deferred rebates are specifically prohibited as a crime on 
American trade routes by Section 14 of the Shipping Act, 
and a finding that the spread was adopted because of a 
Japanese trade route deferred rebate would scarcely furnish 
a safe prop for a finding that the spread was not arbitrary. 

B- The Board'* Buies Contemplate a Full Hearing 

The Board’s rules promulgated under the Shipping Act 
and the administrative context out of which the challenged 
order arose contemplates that a full hearing shall precede 
approval of any contract system. ALfter the Isbrandtsen de¬ 
cisions, which directed an “adversary hearing” and ruled 
that the exclusive patronage system as approved by the 
Board was void because the spread was arbitrary, the 
Board promulgataed General Order 76, 46 C.F.R. Part 3,17 
F. R. 10175 (JA 2-5). We have already observed, p. 23 
supra, that General Order 76 requires prior authorization 
of the contract system. General Order 76 also provided that 
interested parties might “request a hearing.” The require¬ 
ment of an “adversary hearing” and of a finding that the 
spread was not arbitrary would not have been satisfied by a 
pro forma information filing procedure. The Board itself 
has conceded that: 

“The decision in Isbrandtsen v. United States, 96 F. 
Supp. 883 as affirmed by the Supreme Court, necessarily 
has had its impact on the practices of the Board. Unless 
the Board is fully advised in respect to the spread 
between dual rates, it cannot be sure that the spread is 
not arbitrary and the system free of discrimination.” 
Docket 724, Contract Rates—North Atlantic Conti¬ 
nental Freight Conference, F.M.B., September 29,1952, 
slip opinion, p. 10. 

It was pursuant to General Order 76 that Isbrandtsen 
and the United States filed protests requesting a hearing 
and postponement of the effective dates of the contract 
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system, and in denying the motions the Board purported 
to act “pursuant” to General Order 76 (JA144). It is dear, 
therefore, from the administrative context that the Board’s 
order of January 21,1953, was issued pursuant to a regula¬ 
tory scheme that contemplated a hearing in advance of ap¬ 
proval of a contract system. 

Since the first Isbrandtsen cases and the promulgation of 
General Order 76, it has been the Board practice to require 
that each new basic conference agreement submitted for ap¬ 
proval be noticed in the Federal Register. If the agreement 
contains specific authorization for an exclusive patronage 
system and if objection or protest is filed, the Board will (1) 
grant a hearing as to the legality of the contract system; or 
(2) require that the authorizing language in the agreement 
be deleted. For example, Board Order No. 685 dated Feb¬ 
ruary 6,1953, re Agreement No. 8040: West Coast of India 
and Pakistan/TJ.S.A. Conference (Appendix B hereto) 
recited: 

“The above-numbered agreement having been sub¬ 
mitted to the Board for approval pursuant to section 
15 of the Shipping Act, 1916; and protest having been 
filed with the Board by Isbrandtsen Co., Inc. against 
that part of the agreement which authorizes the use by 
the conference of the contract rate system; and the 
matter having been set down for public hearing; and the 
member lines of the conference having advised the 
Board of their willingness to delete from the agreement 
that part thereof which was protested, without prej¬ 
udice to future action or otherwise and with full reser¬ 
vation of all rights of the member lines; and counsel 
for protestant having advised the Board that it is 
agreeable to protestant that the present proceeding to 
discontinue without prejudice in view of the deletion 
of that part of the agreement which was protested; and 
good cause appearing; 

“It is ordered that this proceeding be, and it is hereby, 
discontinued without prejudice.” 

If the Board were now to permit this conference to 
initiate an exclusive patronage system without a prior hear¬ 
ing, Protestants would be effectively denied a prior hearing 
at any stage of the administrative process. 
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C. Due Process Requires a Hearing 

Failure of the Board to accord Petitioner a hearing before 
approving a contract system affronts due process. If the 
Board had directed Isbrandtsen in express terms to with¬ 
draw from the trade, there can be no doubt that a fair 
hearing would be constitutionally compulsory. Yet this is 
precisely the impact on Petitioner’s business which the 
Board contemplates will flow from the contract system. The 
Board itself has stated 

“That the purpose of the dual-rate provisions was, if 
possible, to bring about a condition in which an inde¬ 
pendent carrier would be compelled (through loss of 
threatened loss of profits) either to join the conference 
or go out of business 96 F. Supp. at 888. 

This Court has repeatedly made plain that administrative 
officers may not summarily destroy a profitable enterprise. 
In Standard Airlines v. Civil Aeronautics Board, 177 F. 2d 
18 (C.A.D.C., 1949) a Board order suspending an air car¬ 
rier’s registration without a hearing was declared invalid 
where the carrier alleged that “it has a substantial invest¬ 
ment in its property” and that a “suspension is in practical 
effect irreparably destructive to some extent of its busi¬ 
ness”. The Court said that 

“_an opportunity to present contentions orally, with 

whatever advantages that method of presentation has, 
is one of the rudiments of the fair play required when 
property is being taken or destroyed.” Id. at p. 21. 

See also Walker v. Popenoe, 149 F. 2d 511 (C.A.D.C., 1945); 
Morgan v. United States, 298 U. S’. 468 (1936); Ohio Bell 
Telephone Co. v. Public Utilities Commission, 301 TJ. S. 292 
(1937). 

It is of no moment that the order is not in terms directed 
at Isbrandtsen. In Clarksburg-Columbus Short Route B. 
Co. v. Woodring, 89 F. 2d 788 (C.A.D.C., 1937) reversed on 
grounds of mootness, 302 U. S. 658 (1937), this Court held 
void at the instance of Clarksburg-Columbus an administra¬ 
tive order reducing without a hearing the tolls of the Par- 
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kersburg-Community Bridge, a competitor of appellant. 
The Court concluded that 

“considering the sharp competitive conditions existing 
between the two companies here involved, it was impos¬ 
sible for the Secretary to arrive at a decision fixing 
‘just and reasonable’ tolls in the absence of complete 
and full testimony as to all the conditions bearing upon 
the rights of these respective parties.” 89 F. 2d at 
791. 18A 

D. A Post Operates Hearing Is Inadequate 

A fair hearing is manifestly a timely hearing. To defer 
a hearing to a future uncertain date, as the Board order 
does, while at the same time permitting the exclusive patron¬ 
age system to become effective would be to accord the 
shadow of due process without its substance. Isbrandtsen 
would be compelled to withdraw its ships from the trade 
and even were the system subsequently found unlawful 
Isbrandtsen would encounter the greatest difficulty in re¬ 
capturing its lost patronage. Under such circumstances, a 
post-operative hearing might well prove only a post mortem. 

Under Section 15, agreements are “lawful only when and 
as long as approved.” Such approval requires as a pre¬ 
condition the making of certain findings and such findings 
can be made only after a hearing. It follows that a hearing 
must precede Board authorization to institute an exclusive 
patronage system. 

The clear purport of Isbrandtsen Co. v. United States, 
81 F. Supp. 544 (S.D.N.Y., 1948), enjoining a dual rate 
system until the Board “has had an opportunity to pass 
thereon in an adversary proceeding”, is that a hearing must 
precede authorization and that a post-operative hearing is 
no adequate substitute. The Board itself has so recognized, 
stating that: 

18 a ‘< The [Supreme] Court held (in Columbia Broadcasting System v. 
United States, 316 U. S. 407] that regulations which operate to control con¬ 
tractual relationships and which affect or determine rights generally, even 
though not directed to any particular person or corporation, may be re- 
viewable by the courts.” B. F. Goodrich Co. v. Federal Trade Commission, 
22 L.W. 2034 (C.A.D.O. July 16, 1953). 


32 


“If, as here, there is uncertainty as to whether the 
system may, like the earlier proposal, include an arbi¬ 
trary spread or be unjustly discriminatory as between 
shippers, such doubts should be resolved before the 
system goes into effect and not after. 

“For the carriers to put the dual rate system into effect 
prior to completion of our inquiry would, in our judg¬ 
ment, operate to the detriment of the commerce of the 
United States.” Docket No. 724, North Atlantic Conti¬ 
nental Freight Conference, September 29, 1952, slip 
opinion, pp. 6, 10. 

That the hearing must be timely is borne out by Ash- 
backer Radio Corporation v. Federal Communications Com¬ 
mission, 326 U. S. 327 (1945), where the Commission granted 
one of two applications for mutually exclusive permits with¬ 
out a hearing and then set the other application for hearing. 
In reversing the order, the Supreme Court observed that 

“while the statutory right of Petitioner to a hearing 
on its application has in form been preserved, it has as 
a practical matter been substantially nullified.” Id. at 
334. 19 

The precipitous manner in which the system was approved 
in this case may reflect recognition that the Conference 
will be unable to establish at a hearing or to sustain on any 
appeal that the proposed 9*4 percent differential is not 
“unj'ustly discriminatory or unfair”. The Conference pro¬ 
posal was filed December 24, 1952 (JA 6); Isbrandtsen’s 
protest was submitted on January 12,1953 (JA 83); and the 
Board order permitting the system to become effective was 
rendered only nine days afterwards, on January 21, 1953 
(JA 144). The Conference has admitted that “no con- 
tract/non-contract rates have been employed in the trade 
from Japanese ports to Atlantic and Gulf ports of the 

19 A post-operative hearing was repudiated by this Court in Saxton Coal 
Mining Co. v. National Bituminous Coal Co., 96 F. 2d 517 (C.A.D.C., 1938). 
The Court brushed aside the Commission’s contention that the * ‘statute con¬ 
templates notice, hearing, and findings of fact only after issuance of a mini¬ 
mum price order” as “not supported by the express language of tiie statute” 
or by “ necessary construction thereof. ’ ’ Id. at 518. In other words, a ‘ 4 man’s 
property [caul not be taken until he [has] had a full hearing”. Jordan v. 
American Eagle Ins. Co., 169 F. 2d 281, 288 (C.A.D.C., 1948). 
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United States since 1941”. Intervenor’s Answer, Para. 
Fourth. The Conference would have sustained no serious 
damage if required to continue operating on a uniform rate 
basis pending a full hearing, while Petitioner, on the other 
hand, was threatened with immediate and irreparable in¬ 
jury as soon as the system went into effect. There was no 
finding by the Commission, and indeed there could have 
been none, that the demands of the public interest were so 
urgent as to preclude the slight delay which might be occa¬ 
sioned by a fair hearing. The Board would “create an in¬ 
justice ... by omitting to inform itself and by acting 
ignorantly when intelligent action is possible”. Isbrandtsen 
Co. v. United States, 96 F. Supp. 883, 892 (SJD.N.Y. 1951). 

CONCLUSION 

This case involves a familiar question and a basic right: 
the opportunity to be heard before far-reaching adminis¬ 
trative action is taken. No amount of logomachy can obscure 
the fact that the Board order permitted the exclusive 
patronage system to go into effect, that the Board acted 
without affording Petitioner a hearing, and that Petitioner 
was exposed to the immediate danger of being driven from 
the trade. The interlocutory decree should be made per¬ 
manent. 

Bespectfully submitted, 

John J. O’Connor, 
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Attorneys for Isbrandtsen Co., Inc. 
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APPENDIX A 

[foL 163] In the United States Court of Appeals for the 
District of Columbia Circuit 

No. 11679 

Isbrandtsen Company, Inc., Petitioner, 

v. 

United States of America and The Federal Maritime 

Board, Respondents 

Petition for Review —Filed January 22, 1953 

1. This petition is filed and the jurisdiction of this Court 
is invoked pursuant to the provisions of the Shipping Act 
of 1916, as amended, 46 U.S.C. 830, the Act of December 
29,1950, commonly known as the Hobbs Act, 5 U. S. C. 1031, 
et seq. and the Administrative Procedure Act of 1946, 5 
U.S.C. 1009, to enjoin, set aside, annul and suspend the 
order and approval of the Federal Maritime Board (here¬ 
inafter referred to as “Board”), dated January 21, 1953. 
(A copy of the Board order dated January 21, 1953 is 
attached hereto as Exhibit A).* Said Board order and 
approval purported to authorize the Japan-Atlantic and 
Gulf Freight Conference (hereinafter referred to as “Con¬ 
ference”) to employ the exclusive patronage contract dual 
rate system and to coerce shippers in the Japan-Atlantic 
and Gulf trade to patronize Conference steamship lines 
exclusively and to retaliate against shippers in the trade 
who patronize petitioner. 

2. Petitioner, Isbrandtsen Company, Inc., is an Ameri¬ 
can flag carrier by water engaged in the transportation of 
property in trade between ports on the North Atlantic 
coast of the United States and the Gulf of Mexico and ports 
[fol. 164] in various parts of the world, including trade 
from ports in Japan, Korea and Okinawa to the North 
Atlantic coast of the United States. Petitioner was or¬ 
ganized under the laws of the State of New York on Feb¬ 
ruary 24, 1941 under the name of Isbrandtsen Steamship 


•Clerk’s note: Exhibit A is not reprinted; it will be 
found at page 144 of the Joint Appendix. 
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Company, Inc., which name was changed to Isbrandtsen 
Co., Inc. on May 6, 1944. Petitioner is a resident of the 
State of New York and maintains its principal office and 
place of business at 26 Broadway, New York, New York. 

3. The United States of America is made a respondent 
herein pursuant to Section 1034 of Title 5 of the United 
States Code. The Federal Maritime Board is made a 
respondent pursuant to Rule 38 (a) of this Court. 

4. The Japan-Atlantic and Gulf Freight Conference is 
a voluntary association and organization of common car¬ 
rier steamship lines, which maintains an agent and "has a 
place of business at 11 Broadway, New York, New York. 
The conference is composed of seventeen common carrier 
steamship lines, eight of which are Japanese lines, four 
of which are lines of foreign countries other than Japan, 
and only five of which are United States lines. Each of the 
member lines of the conference is engaged as a common 
carrier by water in the transportation of property in foreign 
trade between ports in Japan, Korea and Okinawa and ports 
on the Gulf and Atlantic coasts of the United States. The 
conference and member lines thereof purport to operate 
pursuant to a conference agreement No. 3103, first ap¬ 
proved on June 25, 1934 by the predecessor of the Federal 
Maritime Board under Section 15 of the Shipping Act of 
1916, as amended, and thereafter continuously approved 
as amended down to and including the order of the Board 
dated January 21,1953, which purported to modify the con¬ 
ference agreement by authorizing the use of the exclusive 
patronage contract dual rate system. 

[fol. 165] 5. Contrary to the specific provisions of Sec¬ 
tions 14 and 15 of the Shipping Act of 1916, as amended, 
46 U.S.C. 812, 814, against deferred rebates or any retalia¬ 
tory or discriminatory practices against a shipper for 
patronizing any other carrier, the Board’s order of Janu¬ 
ary 21, 1953, approving a modification of the conference 
agreement to authorize a dual rate system, purports to 
authorize the carriers to establish and maintain a system 
of “contract” rates and higher “non-contract” rates, the 
sole consideration for the enjoyment of the lower “con- 
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tract” rates being the agreement of the shipper to patronize 
the conference lines exclusively in effecting the shipper’s 
transportation requirements in said Japan North-Atlantic 
trade. 

6. No exclusive patronage contract dual rate system 
has been employed in the trade since 1941, and the con¬ 
ference agreement on file with the Board contains no au¬ 
thority for the employment by the conference of such an 
unlawful device. However, on December 24, 1952, the 
conference filed with the Board a proposed exclusive 
patronage contract system to become effective January 
23, 1953. This filing was pursuant to Board Buie 236, 
General Order 76, which requires that steamship confer¬ 
ences proposing to establish exclusive patronage dual rate 
systems after the effective date of the Rule shall file with 
the Board at least 30 days prior to the initiation of such 
system the amount of spread and the basis therefore, the 
effective date, the reasons for the use of the system, and 
copies of the form of shipper contracts to be used in con¬ 
nection therewith. (A copy of Rule, Sec. 236 is attached 
hereto as Exhibit B). # 

7. The proposed exclusive patronage contract system 
filed with the Board indicated that on or after January 23, 
1953, two schedules of freight rates would be in effect, the 
[fol. 166] lower, or “contract” rates to be available only 
to shippers who agree in writing to employ the lines of the 
conference exclusively for all of their shipments. Any 
shipper who does not sign such an exclusive patronage con¬ 
tract for an indefinite period will, on and after January 
23, 1953, be compelled to pay a rate higher than the con¬ 
tract rates charged shippers signing such contracts. The 
proposed shipper contract filed with the Board discloses 
that any shipper who signs an exclusive patronage contract 
and thereafter breaches it by patronizing petitioner, or any 
non-conference line, shall be liable to the conference for 50 
percent of the amount of the freight that would have been 
payable to a conference line if he had shipped by such con¬ 
ference line under the contract. In addition, such shipper is 
subject to having his contract cancelled and thereafter be- 
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ing required to pay the higher non-contract rates on all 
shipments sought to be effected by means of the conference 
lines. 

8. The proposed exclusive patronage contract system 
filed by the conference on December 24,1952 was, pursuant 
to Rule 236, published in the Federal Register on December 
31, 1952. Said rule provides in Section 236.6 that “inter¬ 
ested parties shall have 20 days after date of said publica¬ 
tion within which to submit written comments relating to 
the information filed with the Board pursuant to this Rule. 
Said comments may include a statement of position with 
respect to approval, disapproval, or modification, together 
with a request for hearing should such hearing be desired. 77 
In accordance with such provisions of the Rule, petitioner 
filed extensive comments, supported by affidavit, designed to 
demonstrate that the proposed exclusive patronage dual 
[fol. 167] rate system was unjustified and unlawful under 
the Shipping Act of 1916, and prayed the Board to set the 
proposed dual rate system for hearing and postpone its ef¬ 
fectuation pending such hearing. (Copies of petitioner’s 
comments, affidavit and requests for hearing and postpone¬ 
ment of the proposed system filed with the Board are at¬ 
tached hereto as Exhibit C).* 

9. On January 21, 1953, the Board entered its order re¬ 
citing the receipt of protests against the proposed exclusive 
patronage contract system from petitioner and the United 
States Department of Justice, among others, and ordered 
that the matter be set for hearing, but also ordered that 
the proposed dual rate system be approved without waiting 
the outcome of such hearing. 

10. The proposed exclusive patronage dual rate system 
violates the specific statutory prohibitions of Section 14 of 
the Shipping Act of 1916, 46 U.S.C. 812, against retaliating 
or discriminating against a shipper for patronizing any 
other carrier and under Section 15 of the Shipping Act of 


•Clerk’s note: Exhibit B is not reprinted; it will be 
found at page 2 of the Joint Appendix. 
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1916, 46 U.S.C. 814, the Board lacks authority to approve 
any practices which violate the Act- Furthermore, Sec¬ 
tion 23 of the Shipping Act of 1916, 46 U.S.C. 823, provides 
that orders of the Board relating to violations of the Ship¬ 
ping Act shall be made only after full hearing, and the order 
of the Board dated January 21,1953, purporting to approve 
the dual rate system in advance of hearing is absolutely 
invalid. (Pertinent sections of the Shipping Act of 1916, as 
amended, are attached hereto as Exhibit D). 

11. Under Section 15 of the Shipping Act of 1916, 46 
U.S.C. 814, all agreements, modifications or cancellations 
of conference agreements shall be unlawful until approved 
by the Board and no such agreement may be approved by 
the Board unless it finds, inter alia , that the proposed 
[fol. 168] agreement is not in violation of the Shipping 
Act of 1916. Under the Shipping Act of 1916, and the Ad¬ 
ministrative Procedure Act, 5 U.S.C. 1001, et seq., and ap¬ 
plicable decisions under both of these statutes, the Board 
may make the finding required by Section 15 of the Shipping 
Act of 1916 only after a full hearing with opportunity to 
aggrieved persons to appear and present evidence. The 
Board’s purported order of approval of January 21, 1953, 
entered without such hearing and findings, is absolutely 
invalid. 

12. Petitioner further alleges that if Section 15 of the 
Shipping Act of 1916, as amended, 46 U.S.C. 814, may be 
construed as authorizing or empowering the Board to issue 
the order and approval complained of, then said Section 15 
is unconstitutional and void in that it constitutes a delega¬ 
tion of the legislative power to the Board in violation of 
Article 1, Section 1, and Article 1, Section 8, paragraph 18 
of the Constitution of the United States. 

13. Petitioner further alleges that the order and approval 
complained of, if held to be authorized by any of the provi¬ 
sions of the Shipping Act of 1916, as amended, deprives 


•Clerk’s Note: Exhibit C is not reprinted; it will be 
found at page 64 of the Joint Appendix. 
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him of his property without due process of law contrary 
to the Fifth Amendment of the Constitution of the United 
States. 

14. Acting under the authority purportedly granted to 
them by the Board’s order of January 21, 1953, the confer¬ 
ence and its member steamship lines are threatening to exe¬ 
cute, effective January 23, 1953, so much of the above- 
described order of the Board as purports to authorize the 
exclusive patronage contract system by seeking to coerce 
shippers in said Japan-Atlantic and Gulf trade to execute 
such exclusive patronage contracts to the irreparable injury 
and damage of the petitioner. 

[fol. 169] 15. Because Isbrandtsen Co., Inc. maintains 
scheduled sailings in the Japan-Atlantic trade on an aver¬ 
age of twice monthly, most important shippers in that trade 
cannot rely exclusively on petitioner to effect all of their 
transportation requirements. Each such shipper in said 
trade must normally, during the course of a year, secure a 
portion of his transportation requirements from member 
lines of the conference. Thus, the necessary effect of re¬ 
quiring such shippers in the Japan-Atlantic trade to secure 
all or none of their transportation requirements from con¬ 
ference lines, is to compel such shippers completely to cease 
patronizing petitioner. 

16. By its combined economic power, exerted through the 
threatened imposition of the aforesaid coercive rate differen¬ 
tials, the conference, on information and belief, has already 
induced and compelled many shippers in said Japan-Atlantic 
trade to enter into exclusive patronage contracts with the 
conference for and on behalf of its members, and is threaten¬ 
ing other shippers with the imposition of the oppressive 
and onerous “non-contract” freight rates if they continue 
to patronize petitioner after January 23,1953. As a result, 
shippers have been compelled to notify petitioner of their 
inability to make shipments on petitioner’s lines after 
January 23, 1953, all to the irreparable injury and damage 
to petitioner. 
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17. Petitioner has been continuously engaged in the 
Japan-Atlantic trade since inauguration of the service by 
petitioner’s predecessor, Isbrandtsen Moller Company, Inc., 
long prior to World War II. Since World War II, peti¬ 
tioner has maintained regularly scheduled sailings employ¬ 
ing only American flag ships in such trade. The effect of 
the Board’s order of January 21, 1953 is to threaten peti¬ 
tioner with exclusion from a trade in which it has par- 
[fol. 170] ticipated for a longer period than most confer¬ 
ence members and with the destruction of the good will 
and patronage which petitioner has painstakingly built 
up over the years. Such patronage and good will, once in¬ 
terrupted, can never be wholly regained, and petitioner 
will be unable to repair the injury and damage inflicted by 
the Board’s order, if its effectuation be permitted. 

Wherefore, Petitioner prays: 

A. That an interlocutory injunction be entered herein 
suspending and restraining the enforcement, operation, and 
execution of so much of the Board’s order of January 21, 
1953 as purported to authorize the Japan-Atlantic and 
Gulf Freight Conference to institute the exclusive patron¬ 
age dual rate system in the trade between Japan, Korea, 
Okinawa and Gulf and Atlantic ports of the United States. 

B. That pending a hearing and determination upon the 
aforesaid application for an interlocutory injunction, a 
temporary stay be issued suspending and restraining the 
enforcement, operation, and execution of so much of the 
above-described Board order and approval as purported 
to authorize the exclusive patronage dual rate system in 
such trade. 

C. That after final hearing, this Court adjudge, order, 
and decree that so much of the above-described Board 
order and approval as purport to authorize “contract” 
and “non-contract” rates is, and at all times was, beyond 
the lawful authority of the Board, in. violation of the legal 
rights of the petitioner, and wholly void and of no force 
or effect, and that such order and approval be perpetually 
[fol. 171] vacated, set aside, and annulled, and the opera- 
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tion and execution thereof perpetually restrained and en¬ 
joined. 

D. That petitioner have such other and further relief 
in the premises as equity and justice may dictate. 

John J. O’Connor, Thurman Arnold, William L. 
McGovern, Counsel for Petitioner; Arnold, Fortas 
and Porter, Of Counsel. 

[File endorsement omitted.] 











42 


APPENDIX B 

ORDER 

At a Session of the Federal, Maritime Board, held at its 
Office in Washington, D. C., on the 6th day of Febmary 
A.D., 1953. 


No. 685. 

Agreement No. 8040— West Coast of India and 
Pakistan/U.S.A. Conference 


The above-numbered agreement having been submitted 
to the Board for approval pursuant to section 15 of the 
Shipping Act, 1916; and protest having been filed with the 
Board by Isbrandtsen Co., Inc., against that part of the 
agreement which authorizes the use by the conference of 
the contract rate system; and the matter having been set 
down for public hearing; and the member lines of the con¬ 
ference having advised the Board of their willingness to 
delete from the agreement that part thereof which was 
protested, without prejudice to future action or otherwise 
and with full reservation of all rights of the member lines; 
and counsel for protestant having advised the Board that 
it is agreeable to protestant that the present proceeding to 
discontinued without prejudice in view of the deletion of 
that part of the agreement which was protested; and good 
cause appearing: 

It is ordered, That this proceeding be, and it is hereby, 
discontinued without prejudice. 

By the Board. 

/s/ Geo. A. Viehmann 
Geo. A. Viehmann 
Assistant Secretary 
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STATEMENT OF QUESTIONS PRESENTED 

In December 1952, the Japan-Atlantic and Gulf Freight 
Conference, an association of water carriers, filed a State¬ 
ment with the Federal Maritime Board proposing the 
introduction of a dual rate system, a system which would 
require all shippers in the trade involved to contract to 
employ the Conference lines exclusively on pain of being 
charged 9M>% higher tariffs if they failed to contract. On 
January 21, 1953, the Board, without prior hearing and 
over the timely objections of Isbrandtsen Co., Inc. (a non- 
Conference line) and the United States, issued an order 
which purported to permit the employment of the system 
as of January 23,1953. The Board reserved for considera¬ 
tion at a future hearing the protests filed by Isbrandtsen 
and the United States. Pursuant to a finding that the 
introduction of the system would cause irreparable injury 
to Isbrandtsen, this Court has issued an interlocutory 
injunction directed against the Board’s order. The follow¬ 
ing questions are presented: 

1. Whether an agreement by a conference of water 
carriers to adopt a dual rate system is an agreement within 
the meaning of Section 15 of the Shipping Act, and is 
accordingly illegal unless and until approved by the Board 
as consistent with the criteria set forth in that Section. 

2. Whether the Board’s order of January 21, 1953, 
permitting the proposed system to take effect, is reviewable 
by this Court in the present posture of the case. 

3. Assuming an affirmative answer to the above ques¬ 
tions, whether the Board’s order is invalid for either or 
both of the following reasons: 

(a) Because a dual rate system is a retaliatory, dis¬ 
criminatory and unfair practice within the meaning 
of the Shipping Act and hence not susceptible of 
approval under Section 15 of that Act; 

(b) Because, in any event, an agreement requiring Board 
action under Section 15 may not be permitted to 
take effect, over the objections of protesting parties, 
without the conduct of a prior hearing. 
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Federal Maritime Board 


BRIEF FOR UNITED STATES OF AMERICA 


STATEMENT 

This is a proceeding to review an order of the Federal 
Maritime Board, 1 dated January 21,1953, entered in Docket 
No. 730, In the Matter of the Statement of Japart-Atlantic 
and Gulf Freight Conference filed under General Order 76 
(J.A. 144-5). Petitioner, Isbrandtsen Company, Inc., in¬ 
vokes the jurisdiction of this Court under the Shipping 

l The term “Board” is used throughout this brief to refer either to the 
Federal Maritime Board or to its predecessors. 
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Act of 1916 (39 Stat. 738, as amended, 46 U.S.C. 830), 
the Act of December 29, 1950, commonly known as the 
Hobbs Act (64 Stat. 1129, 5 U.S.C. 1031 et seq.), and the 
Administrative Procedure Act of 1946 (Section 10, 60 Stat. 
234, 5 U.S.C. 1009). The order under review has been 
stayed by order of this Court pending final disposition of 
the appeal. 2 

In accordance with the prescribed statutory procedures 
relating to review of Board orders (5 U.S.C. 1034), the 
United States has been made a respondent. Since, how¬ 
ever, the position of the United States in the matter under 
dispute has been and is in substantial accord with that of 
petitioner, 3 this brief is being filed in the form of an open¬ 
ing, rather than an answering, brief and wdthin the time 
allotted to petitioner. 

Intervenor Japan-Atlantic and Gulf Freight Conference 
(the “Conference”), is a voluntary association composed 
of common carrier steamship lines engaged in the trans¬ 
portation of property between ports in Japan, Korea, and 
Okinawa and ports on the Gulf and Atlantic coasts of the 
United States (J.A. 6, 146-7). It operates as a conference 
pursuant to a general or basic agreement first approved 
by the Board’s predecessor in 1934. This agreement, 
which has been amended from time to time, has been con¬ 
tinuously approved since that date (J.A. 146-62). 

On December 24, 1952, the Conference filed with the 
Board a Statement proposing the adoption of a certain 
contract/non-contract rate system to become effective 
thirty days thereafter. The Statement was submitted in 

2 Following this Court’s grant of an interlocutory injunction, the Board and 
intervcnors applied to the Supreme Court of the United States for writ of 
certiorari, challenging the jurisdiction of this Court to review the January 
21, 1953 order of the Board. Their petitions were denied. 21 Law Week 3305. 

3 The United States has consistently opposed dual rate systems on the ground 
that they are violative of the Shipping Act and the antitrust laws. See, e.g., 
Isbrandtscn Co., Inc. v. United States, 96 F. Supp. 883 (S.D.N.Y.), affirmed 
by an equally divided Court, 342 U.S 950; Far East Conference v. United 
States, 342 U.S. 570. Its interest stems from two considerations: (1) its 
public duty as guardian of the antitrust laws; (2) its position as a large 
shipper. 
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compliance with the Board’s General Order 76 (17 Fed. 
Reg. 10175, November 11, 1952, J.A. 2-5), which provides 
in pertinent part: 

§ 236.3 Filing for initiation of contract/non-contract 
rates. Steamship freight conferences proposing to 
establish contract/non-contract rates to become effec¬ 
tive after the effective date of this Rule shall file with 
the Federal Maritime Board at least 30 days prior to 
the initiation of such rates, a statement containing: 

(a) The amount of the spread or differential in 
terms of percentages or dollars and cents; 

(b) The effective date; 

(c) The reasons for the use of contract/non-contract 
rates in the particular trade involved, and the 
basis for the spread or differential between such 
rates; and 

(d) Copies of the form of all contracts pertaining 
thereto. 4 

The Conference proposal was duly published in the 
Federal Register on December 31,1952 (J.A. 144). Within 
twenty days thereafter, petitioner, the lone independent 
carrier engaged in the trade in which the Conference 
operates, and the United States filed protests urging that 
the proposal was unjustified, unreasonable, and illegal 
under the Shipping Act, and should be disapproved, and 
requesting that its effective date be suspended pending full 
hearing (J.A. 64-104, 139-40). 

* The General Order states farther: 

‘ * $ 236.6 Notice. All information filed pursuant to thin Rule shall be 
available for inspection by interested parties at the Regulation Office of the 
Board. A Notice of the filing of the statement required under sections 236.2 
and 236.3 above will be published in the Federal Register as soon as prac¬ 
ticable. Except as may be otherwise provided in cases arising under Section 
236.4, interested parties shall have twenty (20) days after the date of such 
publication within which to submit written comments relating to the informa¬ 
tion filed wth the Board pursuant to this Rule. Said comments may include 
a statement of position with respect to approval, disapproval, or modification, 
together with a request for hearing, should such hearing be desired. ’ * 
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On January 21, 1953, the Board, without having con¬ 
ducted a hearing, entered the order under review. The 
order recites that the Conference filed a Statement with the 
Board proposing the initiation of contract/non-contract 
rates; that notice of the filing was published in the Federal 
Kegister; and that petitioner and the United States filed 
protests (J.A. 144). It then finds (J.A. 145) “that the 
initiation of the proposed contract/non-contract rate sys¬ 
tem will [not] be unjustly discriminatory or unfair or 
detrimental to the commerce of the United States, or * * * 
in violation of the Shipping Act # * *” The order con¬ 
cludes by denying the protestants’ request for suspension 
of the effective date of the Conference proposal and by 
ordering a hearing on the issues raised by the protests at 
a time and place to be fixed in the future (ibid.). 

On the following day, petitioner filed its petition to 
review in this Court. In addition to seeking interlocutory 
relief (which has been granted), the petition requests 

That after final hearing, this Court adjudge, order, 
and decree that so much of the * * * Board order and 
approval as purport to authorize “contract’’ and “non- 
contract’ J rates is, and at all itmes was, beyond the 
lawful authority of the Board, in violation of the legal 
rights of the petitioner, and wholly void and of no 
force or effect, and that such order and approval be 
perpetually vacated, set aside, and annulled, and the 
operation and execution thereof perpetually restrained 
and enjoined. 

STATUTE INVOLVED 

The Shipping Act, 1916, 39 Stat. 728, as amended, 41 
Stat. 996, 46 U.S.C. 801 et seq., provides in part as follows: 

Sec. 14. That no common carrier by water shall, 
directly or indirectly, in respect to the transportation 
by water of passengers or property between a port 
of a State, Territory, District, or possession of the 
United States and any other such port or a port of a 

foreign country— 

• • • • • 
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Third. Retaliate against any shipper by refusing 
or threatening to refuse, space accommodations when 
such are available, or resort to other discriminating 
or unfair methods, because such shipper has patron¬ 
ized any other carrier or has filed a complaint charg¬ 
ing unfair treatment, or for any other reason. [46 
U.S.C. 812.] 

• • * • • 

Sec. 15. That every common carrier by water, or 
other person subject to this Act, shall file immediately 
with the [Board] a true copy, or, if oral, a true and 
complete memorandum, of every agreement with 
another such carrier or other person subject to this 
Act, or modification or cancellation thereof, to which 
it may be a party or conform in whole or in part, fix¬ 
ing or regulating transportation rates or fares; giv¬ 
ing or receiving special rates, accommodations, or 
other special privileges or advantages; controlling, 
regulating, preventing, or destroying competition; 
pooling or apportioning earnings, losses, or traffic; 
allotting ports or restricting or otherwise regulating 
the number and character of sailings between ports; 
limiting or regulating in any way the volume or char¬ 
acter of freight or passenger traffic to be carried; or in 
any manner providing for an exclusive, preferential, 
or cooperative working arrangement. The term 
“agreement” in this section includes understandings, 
conferences, and other arrangements. 

The [Board] may by order disapprove, cancel, or 
modify any agreement, or any modification or cancel¬ 
lation thereof, whether or not previously approved 
by it, that it finds to be unjustly discriminatory or 
unfair as between carriers, shippers, exporters, im¬ 
porters, or ports, or between exporters from the United 
States and their foreign competitors, or to operate 
to the detriment of the commerce of the United States, 
or to be in violation of this Act, and shall approve 
all other agreements, modifications, or cancellations. 
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Agreements existing at the time of the organization 
of the [Board] shall be lawful until disapproved by 
the [Board]. It shall be unlawful to carry out any 
agreement or any portion thereof disapproved by the 
[Board]. 

All agreements, modifications, or‘cancellations made 
after the organization of the [Board] shall be lawful 
only when and as long as approved by the [Board], 
and before approval or after disapproval it shall be 
unlawful to carry out in whole or in part, directly or 
indirectly, any such agreement, modification, or can¬ 
cellation. 

Every agreement, modification, or cancellation law¬ 
ful under this section shall be excepted from the pro¬ 
visions of the Act approved July second, eighteen 
hundred and ninety, entitled “An Act to protect trade 
and commerce against unlawful restraints and mo¬ 
nopolies,’ 9 and amendments and Acts supplementary 
thereto, and the provisions of sections seventy-three 
to seventy-seven, both inclusive, of the Act approved 
August twenty-seventh, eighteen hundred and ninety- 
four, entitled “An Act to reduce taxation, to provide 
revenue for the Government, and for other purposes,” 
and amendments and Acts supplementary thereto. 

Whoever violates any provision of this section shall 
be liable to a penalty of $1,000 for each day such 
violation continues, to be recovered by the United 
States in a civil action [46 U.S.C. 814.] 

SUMMARY OF ARGUMENT 
L 

A. Under Section 15 of the Shipping Act, agreements 
by water carriers to act in concert must be submitted to 
the Board. Specifically covered by this requirement are 
agreements which provide for the regulation of transport¬ 
ation rates, the giving of special rates, or the control, 
regulation, prevention or destruction of competition. Such 
agreements, or modifications thereof, are declared unlaw- 
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ful under the Shipping Act unless explicitly approved by 
the Board as consistent with the standards set forth in 
Section 15. Moreover, unless and until Board approval 
is obtained, they remain subject to the antitrust laws. 

The Conference’s Statement filed with the Board in 
December 1952 is a memorandum of an agreement reached 
by the members to adopt, in January 1953, a new and 
distinct economic practice of general application, that of 
charging shippers undertaking to sign exclusive patron¬ 
age contracts 9V> percent less than the published rates 
available to shippers at large. Such agreement relates 
to the regulation of transportation rates and to the giv¬ 
ing of special rates. It also involves a plan whose obvious, 
if not admitted, purpose is to destroy the competition of 
the independent (non-conference) carrier in the trade. 
Clearly, then, it is an agreement within the ambit of Sec¬ 
tion 15. 

B. The suggestion that the adoption of a dual rate 
system by the Conference had prior authorization is unten¬ 
able. Although this suggestion is rested on the basic 
agreement pursuant to which the Conference was formed 
in 1934, that agreement makes no reference whatever to 
a dual rate system. On the contrary, it contains language 
which appears plainly inconsistent with the employment 
of any such device. It was undeniably the considered 
purpose of Congress to outlaw secret agreements and to 
require the closest scrutiny of every agreement which 
might involve a departure from the antitrust laws. Ap¬ 
proval of a basic Conference agreement cannot possibly 
be regarded as placing the Board’s imprimatur on sub¬ 
sequent agreements neither suggested nor foreshadowed 
by the original, for that would involve not only a complete 
abdication of Board responsibility but a palpable evasion 
of the statutory provision that every agreement or modi¬ 
fication shall be unlawful until explicitly found to satisfy 
the criteria for approval. See Isbrandtsen Co. Inc. v. 
United States , 81 F. Supp. 544 (S.D.N.Y.), appeal dis¬ 
missed 336 U.S. 941; cf. Isbrandtsen-Motter Co. v. United 
States, 300 U.S. 139, 146. 



There is no need to quarrel with the Board’s view, ex¬ 
pressed in its opinions, that routine day-to-day trans¬ 
actions of established conferences do not require independ¬ 
ent approval. The adoption of a drastic method of 
economic warfare is not a routine matter. The aim of 
a dual rate system, the Board has previously stated, is 
nothing less than the achievement of a monopoly in the 
trade. And the Board, in numerous circumstances, has 
refused to sanction its adoption by other conferences. 

The proceedings and the order in the instant case also 
belie the belated suggestion that prior approval had been 
obtained. The Conference’s Statement makes no such 
claim and places no reliance whatever upon the basic Con¬ 
ference agreement. Moreover, when the proposal was 
published by direction of the Board, would-be protestants 
were advised that they might present their objections to 
approval and request a hearing upon the issues raised. 
And the Board’s order of January 21, 1953, far from find¬ 
ing that the Conference already had authorization for 
adoption of a dual rate system, found, in the very language 
of Section 15, that the proposal before it satisfied the Act’s 
criteria. 

C. The Board’s order of January 21, 1953, gives the 
dual rate proposal color of authority. While the order is 
negative in terms, merely denying the protestants’ re¬ 
quests to suspend the effective date of the proposal, it 
is affirmative in effect: it permits a system, which in the 
absence of some form of Board approval would have no 
pretense of legality, to go into operation. Hence, it is 
plainly tantamount to an order of approval and is review- 
able by this Court. The fact that the Board has continu¬ 
ing jurisdiction and may, at a later date, withdraw the 
authorization it has given does not alter this conclusion. 
Isbrandsten Co., Inc. v. United States, 96 F. Supp. 883 
(S.D.N.Y.), affirmed 342 TJ.S. 950. Important rights 
have been determined, both for the present and for the 
indefinite future. If the action taken was beyond the 
Board’s power, the order must be set aside. Cf. Stack v. 
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Boyle, 342 U.S. 1; Algonguin Gas Transmission Co v. 
Federal Power Commission, 201 F. 2d 334 (C.A. 1). 

n. 

A. Section 15 precludes the Board from approving an 
agreement which is violative of the Shipping Act. And 
Section 14 Third explicitly outlaws retaliation i ‘against 
any shipper * * * or resort to other discriminating or 
unfair methods, because such shipper has patronized any 
other carrier * • *” In the Government’s view, the dual 
rate device is, on its face, retaliatory, discriminatory, and 
unfair. It adopts the principle, untenable in transporta¬ 
tion law, that two shippers shall be charged different rates 
for identical services merely because one refuses to give 
all of his business to Conference members. It is a weapon 
of economic warfare calculated to create monopoly in the 
trade. 

The Shipping Act reflects Congressional approval of the 
principle of voluntary collective action by shipping lines 
with respect to rates and services. It did not adopt the 
policy, however, that all shipping lines should be forced 
into conferences or out of business. On the contrary, the 
statute shows in its clear terms and in its history the 
determination of its framers that the combined economic 
power which the conference system creates shall not be 
used as a weapon against independent shipping lines or 
against shippers who patronize them. The prohibitions 
of Section 14 establish this beyond peradventure. As 
stated by one of the sponsors of the Act, the provisions of 
that Section were designed “to enable an independent 
ship-owner to carry on his business, without having the 
shipping trust drive him out by discriminatory or unfair 
practices.” 5 

« 

5 Statement of Representative James F. Byrnes, a member of the Alexander 
Committee which sponsored the bill that became the Shipping Act. 53 Cong. 
Rec. 8087. 
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B. But assuming, arguendo, that there are circumstances 
in which it might be permissible for the Board to sanc¬ 
tion employment of the dual rate device, the order under 
review is nonetheless fatally defective. The Board could 
not properly make the ultimate quasi-jurisdictional find¬ 
ings required by Section 15 without according protestants 
a prior hearing. Isbrandsten Co., Inc v. United States, 81 
F. Supp. 544 (S.D.N.Y.), appeal dismissed 336 U.S. 941. 
No hearing was conducted; no evidentiary record was 
made; no subsidiary findings were entered. The ultimate 
statutory findings are thus entirely without foundation. 
See Florida v. United States, 282 U.S. 194. 

No analogy may be drawn to Interstate Commerce Com¬ 
mission cases holding that a refusal to suspend a challenged 
tariff pending hearing is within agency discretion. Under 
the Interstate Commerce Act, tariffs filed with the Com¬ 
mission are lawful until set aside. But inter-carrier agree¬ 
ments within the ambit of Section 15 of the Shipping Act 
are unlawful until affirmatively found to meet the statu¬ 
tory criteria. 

ARGUMENT 

L 

The Board's Order of January 21, 1953, Undertakes io Approve 
Use of a Contract/Non-Contract Rale System by the Con¬ 
ference and is Reviewable by This Court. 

A. The Agreement Embraced by the Conference Proposal Plainly 
Falls Within the Ambit of Section 15 of the Shipping Act. 

Under Section 15 of the Shipping Act, water carriers 
subject to the Act are required to file with the Board a 
true copy (or, if oral, a true and complete memorandum) 
of every inter-carrier agreement (or modification or can¬ 
cellation thereof) to which they are party, if such agree¬ 
ment relates, inter alia, to any of the following matters: 

(1) “fixing or regulating transportation rates or 
fares”; 

(2) “giving or receiving special rates * • 

(3) “controlling, regulating, preventing, or destroy¬ 
ing competition.” 
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The Section further states that the term “ 1 agreement’ 
• * • includes understandings, conferences, and other 
arrangements.” 

All agreements made subsequent to the organization of 
the Board are explicitly declared unlawful “before ap¬ 
proval or after disapproval” by the Board ( ibid .). They 
shall be lawful, the Act states, “only when and as long as 
approved * • •” {ibid.) 

The Act also defines with particularity the criteria that 
are to be satisfied before an agreement filed with the Board 
may be lawfully approved and granted the special immunity 
from the antitrust laws which such approval carries with 
it. Section 15 provides in substance that the Board shall 
approve an agreement if it “finds” (1) that it is not “un¬ 
justly discriminatory or unfair as between carriers, 
shippers, etc.”; (2) that it will not “operate to the detri¬ 
ment of the commerce of the United States”; and (3) 
that it is not in violation of provisions of the Shipping 
Act. 6 

The Statement which the Conference filed with the 
Board in December 1952 was a memorandum of an agree¬ 
ment reached by the members of the Conference to adopt, 
on a certain date, a certain practice, namely, the practice 
of charging shippers undertaking to sign exclusive patron¬ 
age contracts QV-i percent less than the published rates 
available to shippers at large. As such, it is an agree¬ 
ment relating to the regulation of transportation rates. 

6 It is true that Section 15 declares that the Board “may” disapprove 
agreements which fail to meet the above criteria and “shall” approve all 
others. We seriously doubt that the Board’s discretion in the realm of dis¬ 
approval extends to withholding disapproval of unlawful agreements, though 
conceivably this view might be taken inasmuch as agreements not acted upon 
by the Board at all remain unlawful and hence subject to the sanctions of 
the Shipping Act and the Sherman Act (26 Stat. 209, as amended, 15 TLS.C. 
1 et seq.). In any event, however, the last clause, to the effect that the Board 
“shall approve” all other agreements, necessarily implies that it shall not 
approve any agreement which is unfair or unjustly discriminatory, detri¬ 
mental to the commerce of the United States, or in violation of the Shipping 
Act. The entire thrust of the Section is to require the closest scrutiny of 
all agreements which, absent a specific grant of immunity, would be violative 
of the antitrust laws. See, also, in this connection, the discussion of the 
Act’s legislative history, infra, pp. 15, 22-26, 28. 
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Moreover, the proposed system involves the giving of 
special rates to a particular group of shippers—those 
agreeing to sign exclusive patronage contracts. Finally, 
it is a system which has as its clear purpose the destruc¬ 
tion of such competition as is currently being provided by 
petitioner, the lone non-Conference member in the trade. 7 
On three distinct counts, therefore, we believe it plain that 
the agreement is of a kind required to be filed under Sec¬ 
tion 15. 8 See Isbrandtsen Co., Inc. v. United States, 81 
F. Supp. 544 (S.D.N.Y.), appeal dismissed 336 U.S. 941, 
and Ex Parte 4, Section 15 Inquiry, 1 TJ.S.S.B. 121 (1927) 
discussed infra, pp. 16-18. And see, also, United States 
Navigation Co. v. Cwnard S. S. Co., 50 F. 2d 83, 89 (C.A. 
2), affirmed 284 U.S. 474, in which the court of appeals 
observed that ‘‘the failure to secure approval of [a dual 
rate] agreement [is] forbidden by the Shipping Act * • *” 
The Board and the Conference will scarcely deny that 
agreements of the type involved in this case are within the 
ambit of Section 15. For, absent Board approval under 
that Section (assuming, arguendo, that it could be law¬ 
fully granted), the agreement would certainly constitute 
a most flagrant per se violation of the antitrust laws. In 

7 Obviously, that is the sole reason for the adoption of the agreement. Since 
the only shippers upon whom this dual rate system would have impact are 
shippers interested in doing business with Isbrandtsen, it necessarily follows 
that, to the extent shippers are influenced by the rate differentials, to such 
extent they will be coerced into withdrawing business from petitioner. And 
since, in the nature of things, most shippers are dependent upon the avail¬ 
ability of service from various lines, the effectiveness of a dual rate system 
as an economic weapon is scarcely to be doubted. Conference counsel does 
not appear to deny this. Indeed, in oral argument before this Court on 
petitioner’s application for an interlocutory injunction, he stated that the 
Conference’s object was to strike at what he termed petitioner’s “brazen 
competition”. Note, also, the Board’s statement, quoted by the three-judge 
district court which heard the earlier case of Isbrandtsen Co., Inc. v. United 
States, 96 F. Supp. 883, 888 (S.D.N.Y.), that whether a dual rate system “in 
a particular case actually has the effect of producing a complete monopoly 
(i.e., control of a trade) depends upon how well it works; admittedly, it is 
monopolistic in purpose .” (italics added). 

8 This, of course, is not to say that the agreement is one which may bo 
approved. The reporting or filing requirements of Section 15 are compre¬ 
hensive. But the Board is only empowered to approve those filed agreements 
found to meet the criteria specified in the Section. 
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contemplating the introduction of the dual rate system as 
of January 23, 1953, and in arguing before this Court 
against the grant of a judicial stay, both the Board and 
the Conference necessarily assumed that effective immuni¬ 
zation had already been conferred. Their present position, 
as we understand it, is not that the agreement is of a 
kind which needs no approval, but rather that all neces¬ 
sary authorization was granted prior to and independent 
of the January 21, 1953 order under review. We accord¬ 
ingly turn next to that contention. 

B. The Proposal Had Not Received Board Approval Prior to Issuance 
of the Order Under Review. But Was Given Color of Authority 
by That Order. 

In opposing review by this Court, the Conference is 
faced with something of a dilemma. It can scarely con¬ 
tend that its members could join in putting a dual rate 
system into effect without some form of prior Board ap¬ 
proval (Point I A, supra). But it is unprepared to con¬ 
cede that it obtained that approval by the January 21, 
1953 order, a concession which would lead plainly to a 
conclusion which it seeks to avoid: that this Court has 
jurisdiction to review that order. Accordingly it suggests 
that, when the Board approved the basic agreement 
which permitted the formation of the Conference, long 
years ago, it conferred carte blanche authority fully ad¬ 
equate to cover the adoption of practices nowhere men¬ 
tioned or described in that basic agreement. This con¬ 
tention is wholly untenable. 

At the outset, we would point out that the Board's 
General Order 76, which concededly rests on Section 15 of 
the Shipping Act and which undertakes to implement that 
section, required established conferences proposing to in¬ 
stitute a dual rate system to submit their proposals in 
advance for approval. The General Order admits of no 
other reasonable interpretation. The provision relating 
to notice (note 4, supra) requires that the proposal be 
published in the Federal Register so that any party wish¬ 
ing to protest may take a “position with respect to ap- 
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proval, disapproval or modification ,, and may have an op¬ 
portunity to request a hearing, “should such hearing be 
desired.” 

We would point out further that the Statement and 
supporting papers submitted to the Board by the Con¬ 
ference nowhere suggest that the proposal had already 
received either explicit or implied approval; that the basic 
conference agreement was not even made a part of the 
administrative record; 9 and that the Board’s order con¬ 
tains no reference to such agreement. 10 The Board did 
find, however, that the dual rate proposal satisfies the 
criteria governing approval of inter-carrier agreements. 
Thus, the order states that the system is not “unjustly 
discriminatory or unfair or detrimental to the commerce 
of the United States, or * * * in violation of the Shipping 
Act • • •” (J.A. 145). 

The basic conference agreement (J.A. 146-62) may be 
searched in vain for language dealing with a dual rate 
system. Indeed, far from suggesting the possible em¬ 
ployment of such a device, it declares that “there shall 
be no undue preference or advantages nor unjust or un¬ 
reasonable discrimination nor unfair practices against 
any consignor or consignee by any of the parties hereto” 
(J.A. 149, par. 5), and that the “giving or receiving of 
special rates • • • not offered to all shippers shipping 
under similar conditions is prohibited.” (J.A. 150, par. 
7). u 


» While not a part of Docket No. 730, the basic agreement was certified to 
the Court as a supplemental record, pursuant to an order of the Court entered 
on February 24, 1953. 

10 Certainly, it may not be presumed that an agency has based its conclus¬ 
ions “upon its files and other general information’’ where the same were 
not put in the record “in the particular proceeding, and opportunity given 
* • * to meet and explain them”, West Ohio Gas Co. v. Public Utilities Com¬ 
mission, 42 F. 2d 899, 900 (N.D. Ohio). The rule reflected in the West Ohio 
case holds true of every type of proceeding, whether “technically an investi¬ 
gation” or otherwise, which may “result in an order in favor of one carrier 
as against another,” United States v. Abilene # Southern By. Co., 265 U.S. 
274, 288-9. 

liWe indicate under Point II A, infra, our reasons for believing that a dual 
rate system such as that proposed necessarily involves discrimination and is 
an inherently unfair practice in violation of the Shipping Act. 


15 


The notion that approval of a basic agreement places 
the Board’s imprimatur on virtually any practice which 
the Conference members may thereafter vote to adopt, 
even though such practice is neither mentioned nor fore¬ 
shadowed in the agreement, must be summarily rejected. 
The statute requires explicit Board approval “* of every 
agreement • • • or modification or cancellation thereof” 
and makes such approval a prerequisite to effectuation of 
the proposal involved. This was a requirement deliber¬ 
ately imposed by Congress. "While the draftsmen of the 
Shipping Act stated that they were prepared to admit that 
there might be advantages in steamship agreements and 
conferences, they added that they were “not disposed to 
recognize [them] unless the same [were] brought under 
some form of effective government supervision. To per¬ 
mit such agreements without government supervision 
would mean giving the parties thereto unrestricted right 
of action. Abases exist, and the numerous complaints 
received by the committee show that they must be re¬ 
cognized. In nearly all the trade routes to and from the 
United States the conference lines have virtually a mo¬ 
nopoly of the line service” (Alexander Report, H. Doc. 
805, 63rd Cong., 2nd Sess., pp. 417-8; italics added). 

In IsbrandtsenMoUer Co. v. United States , 300 U.S. 139, 
the Supreme Court had occasion to consider the Board’s 
power to compel the production of a carrier’s books and 
records, including records of rates actually charged. The 
appellant company contended that the Board’s order of 
production was arbitrary in that appellant had been re¬ 
quired to supply information which conference lines had 
not been compelled to submit. The Court commented 
(p. 146) that the complaint itself “discloses the conference 
carriers have filed schedules of their rates and the Act 
requires that if any contract for a change of these rates 
is made the n-ew rates may he charged only after the 
Board has approved the Agreement [Citing Section 15]” 
(italics added). 

The Board has indicated to this Court that it has none¬ 
theless followed the administrative practice of permitting 
conference members to agree upon and to effect routine 
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rate changes without prior Board approval. Whatever jus¬ 
tification there may be for departing from the literal lan¬ 
guage of Section 15 in situations involving agreements by 
conference members to make routine rate adjustments, it is 
plain that the adoption of a dual rate system is not a 
routine matter. It is one thing to raise the rates on a 
particular commodity from $1.00 to $1.10. It is qnite 
another for common carriers to tell shippers that, 
wherever the rate is $1.00 for those who patronize con¬ 
ference lines exclusively, it shall be $1.10 for those who 
ship so much as a pound of freight via Isbrandtsen. Such 
a system does not involve rate-making at all, but a drastic 
method of economic warfare which, in the Board’s own 
words aims at “producing a complete monopoly” (note 7, 
supra). The technique of the dual rate may be fairly 
described, not as tariff adjustment, but as a species of 
boycott. Under the proposed system, conference carriers 
will not categorically refuse to carry the goods of shippers 
who patronize Ibrandtsen, but they will serve such ship¬ 
pers only at significantly (perhaps, prohibitively) higher 
rates. 

The Board itself has clearly recognized that matters 
which are not of a purely routine nature can in no event 
be exempted from the requirements of Section 15. In Ex 
Parte 4, Section 15 Inquiry, 1 U.S.S.B. 121 (1927), an 
inquiry was conducted for the express purpose of deter¬ 
mining the meaning of the word “every” as used in the 
clause of Section 15 requiring “every agreement * • * or 
modification or cancellation thereof” to be filed. One 
hundred and ninety-two carriers, having membership in 
43 active conferences, were made respondents. It ap¬ 
peared that the filing practices of the conferences varied 
greatly, some going so far as to report every routine 
activity and to files copies of minutes of all regular and 
special meetings. The Board took the view (p. 125) that 
it would be “too literal [an] interpretation of the word 
‘every’ to include routine operations relating to current 
i*ate changes and other day-to-day transactions ” (italics 
added), because such an interpretation would cause un¬ 
necessary “delays and inconvenience to both carriers and 
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shippers.” 12 But it made clear that the exception it was 
proposing to create was a very narrow one. Thns it 
stated (pp. 124-25): 

[I]t is manifest that conference agreements within 
the purview of section 15 are those whereby the car¬ 
riers propose to be governed in their conference ac¬ 
tivities as to matters specified in the first paragraph 
of that section. Agreements arrived at by conference 
carriers providing for fixing or regulating transporta¬ 
tion rates or fares, and the other matters specified,* 
and agreements modifying or cancelling such agree¬ 
ments are within the meaning of section 15. By that 
section , the burden of filing copies or memoranda of 
all such agreements is put upon the carriers , (Arid 
performance under them is unlawful until they have 
received, board approval. Such agreements are to be 
distinguished from the routine of conference activities. 

# Giving or receiving special rates , accommodations, or other special 
privileges or advantages; controlling, regulating, preventing, or destroy¬ 
ing competition; pooling or apportioning earnings, losses, or traffic; al- 
loting ports or restricting or otherwise regulating the number and charac¬ 
ter of sailings between ports; limiting or regulating in any way the 
volume or character of freight or passenger traffic to be carried; or 
in any manner providing for an exclusive, preferential, or cooperative 
working arrangement. [Italics added] 

13Petitioner's claim that a dual rate proposal cannot be approved, without 
granting a prior hearing to protestants, would not, if accepted, result in the 
imposition of any serious burden upon the administrative agency. Unlike 
routine rate adjustments on individual commodities, which are made by con¬ 
ferences on a more or less day-to-day basis, a proposal that a new economic 
practice or principle of general application be approved is one which readily 
admits of full and independent consideration. Indeed, this view finds full 
expression in the Board's General Order 76 which requires that conferences 
make full disclosure concerning projected dual rate proposals, and that notice 
be provided interested parties by publication in the Federal Begister. The 
Board, of course, fully recognizes that the protests of the United States and 
Isbrandtsen must be heard. Apart from the fact that the law appears to 
require the hearing in advance of approval, it is fair to state that, from the 
administrative standpoint, a hearing before approval is no more burdensome 
thnu one subsequent to approval. It may also be noted that only recently, 
in considering a dual rate proposal advanced by another conference, the Board 
held flatly that it would not permit the introduction of the system in advance 
of a full investigation and hearing. Contract Sates—North Atlantic Con¬ 
tinental Freight Conference, F.M.B. Docket No. 724, September 29, 1952. 






Equally striking evidence that a dual rate proposal can¬ 
not be regarded as a routine conference matter which 
needs no explicit approval is the fact that the Board has 
approved use of the system in some cases and disapproved 
it in others. In one of the cases in which it disapproved, 
Eden Mining Co. v. Bluefields Fuit & S. S. Co., 1 TJ.S.S.B. 
41, 45-6 (1922), the Board stated pointedly: 

It is suggested on behalf of the carrier that as the 
complainants were extended full opportunity to avail 
themselves of the lower rates by agreeing to the same 
condition which contract shippers had accepted, they 
were accorded the substantial equality of treatment 
contemplated by sections 16 and 17 of the act. This 
contention, however, is as unconvincing here as when 
used in support of other kinds of unjust discrimina¬ 
tion resulting from unfair conditions imposed by 
carriers upon shippers. Under the statute, the com¬ 
plainants, as members of the shipping public, were 
entitled to have their shipments carried at the same 
rates as other patrons who received identical service. 
This right attached to each individual transportation 
transaction as such, and was not to be predicated 
upon any condition imposed by the respondent re¬ 
stricting the complainants ’ freedom of choice as to 
what carrier or carriers they should elect to patron¬ 
ize in connection with subsequent shipments. 18 

Prior administrative practice aside, the case of Isbrand- 
tsen v. United States, 81 F. Supp. 544 (S.D.N.Y.), appeal 
dismissed 336 U.S. 941, is decisive, we submit, on the pro¬ 
position that a dual rate system must be specifically and 

13 Other eases involving orders of disapproval include IntercoastcX Investi¬ 
gation, 1 TJ.S.S.B.B. 400 (1935) ; Contract Routing Restrictions, 2 U.S.M.C. 
220 (1939); Gulf Intercoastal Contract Rates, 1 U.S.S.BJB. 524, sustained 
sub nom Swayne <$- Hoyt, Ltd., et al. v. United States, 18 F. Supp. 25 (D.C.), 
affirmed, 300 U.S. 297. But see Rawleigh v Stoomvaart, et aL, 1 TJ.SJS.B. 285 
(1933); Pacific Coast European Conference Agreement, 3 TJ.S3f.Cl. 11 (1948). 
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and independently considered, in accordance with proper 
administrative procedures, before it can have any claim 
to legality. In that case, the Board had given its summary 
approval to a basic conference agreement which in terms 
provided that the conference might employ the dual rate 
device. Isbrandtsen, which had not protested to the 
Board, sought an injunction from a three-judge district 
court 14 to restrain the conference involved from effectua¬ 
ting its announced intention to put an exclusive patronage 
system into operation. It also asked the court to restrain 
so much of the Board’s order as authorized use of such 
system. The court issued a temporary injunction so that 
Isbrandtsen might go back to the Board and obtain a 
full evidentiary hearing on the propriety of the dual rate 
proposal in question. The conference appealed from the 
grant of the injunction and the Supreme Court dismissed 
the appeal per curiam. 1 * 

If, as clearly held by this decision, Board approval of 
an agreement in terms providing for use of the dual rate 
system is ineffective in the absence of full and explicit 
consideration of the dual rate provision of the contract, 
it needs no argument that the Board’s approval, in the 
instant case, of a basic conference agreement which made 
no mention of dual rates was ineffective to authorize the 
employment of a dual rate system. 

In sum, we think, it plain, in the instant case, that the 
Board could not possibly have authorized the employment 


14 Prior to the Act of December 29, 1950, suits to set aside orders of the 
Federal Maritime Board were brought before three-judge district courts. 
Shipping Act, Section 31, 46 TT.S.C. 830. 

15 The Board subsequently held an adversary proceeding and again approved 
the proposal. When the case went back to the district court, the court held 
(96 F. Supp. 883) that the differentials between the contract and non-contract 
rates were not justified by the Board’s findings, and were arbitrary, unreas¬ 
onable, and unjustly discriminatory. The court found it unnecessary to reach 
the question whether a dual rate system is per se illegal The judgment of 
the district court was affirmed on appeal by an equally divided court. 343 
UJ3. 950. 
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of a dual rate system before the Conference proposed its 
use; that such system was first proposed to the Board in 
December, 1952; and that the Board’s January 21, 1953 
order, finding that the proposal met the criteria set forth 
in Section 15 and might be permitted to go into effect, 
gave it color of authority for the first time. 

C. The Order Under Review is an Appealable Order. 

It may be suggested that, while the order of January 21, 
1953, had the effect of permitting the proposed system to 
go into effect, it did not affirmatively approve the system. 
It is true that the order, read literally, does not say, “The 
Board hereby approves the dual rate system proposed”. 
The order finds, however, that the proposal meets the 
standards for approval set forth in Section 15. It then goes 
on to deny protestants’ requests that the effective date of 
the proposal be suspended. It would be captious to say 
that such action is anything short of approval. To refuse 
to stop something which has been set in motion is not dif¬ 
ferent, as a matter of substance, from saying, in affirma¬ 
tive terms, that it may proceed. It is not the form of the 
order but “the substance of what the [Board] has pur¬ 
ported to do and has done which is decisive”. Columbia 
Broadcasting System v. United States , 316 TT.S. 407, 416. 

It may also be suggested that the order should not be 
regarded as final because it provides for a hearing on the 
protests of the petitioner and the United States at a time 
and place to be fixed in the future. But the fact that at 
some future date the Board may conceivably withdraw its 
approval of the Conference’s dual rate system, or insist 
upon a modification of it, cannot serve to make the action 
which it took on January 21st immune from review. In any 
instance that the Board approves an inter-carrier agree¬ 
ment, there is the possibility that it may subsequently 
order cancellation or modification of the agreement. The 
Act grants it a continuing jurisdiction over all agreements 
within the ambit of Section 15. Thus, if the possibility of 
future Board action were sufficient to make an order of 
approval non-reviewable, no such order could ever be tested. 
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In fact, however, the courts have reviewed Board deter¬ 
minations nnder Section 15 whenever a party in interest 
has songht review. See, e.g., Swayne & Hoyt, Ltd. y. 
United States, 300 TJ.S. 297; Isbrandtsen Co., Inc. v. United 
States, 96 F. Supp. 883 (S.D.N.Y.), affirmed 342 TJ.S. 950. 

At a minimum, it must be conceded that the Board has 
determined important rights for an indefinite period—a 
period extending beyond the conclusion of hearings which 
have not yet begun. Petitioner has shown, and this Court 
has found as a fact, that the present introduction of a dual 
rate system would cause petitioner irreparable injury and 
“would subject [it] to the grave jeopardy of elimination 
from the trade’* (Order of March 26, 1953, para. 7). In 
these circumstances, it is no' answer that the Board may 
take a different view of the dual rate proposal at some fu¬ 
ture date. In determining the question of reviewability, 
the Court, of necessity, must consider whether the order, 
before it will have a decisive impact upon the rights of 
the parties. Cf. Stack v. Boyle, 342 TJ.S. 1, 6; Algonquin 
Gas Transmission Co. v. Federal Power Commission, 201 
F. 2d 334, 338 (C.A. 1). The potential effects of the system 
which the Conference proposes to put into operation can¬ 
not be lightly dismissed. The purpose and the thrust of 
such a system, as the Board has stated (note 7, supra), is 
to create a monopoly in the trade. If the order which has 
the effect of permitting the system to go into operation was 
issued without warrant of law—a conclusion which we be¬ 
lieve necessarily follows from the Isbrandtsen decision dis¬ 
cussed supra, pp. 18-19—then, plainly, the Court is not with¬ 
out power to correct the error now, before the damage is 
irretrievably done. 

II. The Order Under Review is Invalid and Should be 

Set Aside 

We believe that the Board’s order is invalid for two in¬ 
dependently sufficient reasons—(1) because a dual rate sys¬ 
tem is a retaliatory, discriminatory and unfair method 
within the meaning of Section 14 Third of the Shipping 
Act, and hence not susceptible of approval under Section 
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15; and (2) because, in any event, an order of approval un¬ 
der Section 15 may not be entered over protests of adverse¬ 
ly affected parties without prior hearing and full deter¬ 
mination of the issues on the record made. 

We recognize that if the Court should conclude that there 
was a failure to meet the requirements of administrative 
due process, it may find it unnecessary to reach the question 
whether a dual rate system is per se illegal. But even if 
that question should not be reached, we believe that a brief 
discussion of the factors which it involves may nonetheless 
prove helpful. For if, as we submit to be the case, a dual 
rate system has a serious potential for harm and is of 
very doubtful legality at best, then it obviously becomes of 
particular importance that it should not be permitted to 
take effect without full observance of the procedural rights 
of those who will feel its sharp thrust. 

A. The Dual Hale System is Retaliatory. Discriminatory and Unfair. 

Accordingly, the Board is Not Empowered to Approve it. 

As previously pointed out, the Board’s power to approve 
agreements filed under Section 15 is explicity limited to 
agreements not in conflict with other sections of the Act. 
Other sections, concurrently adopted, outlaw specified types 
of conduct. Thus, Section 14 First and Second condemn 
the deferred rebate and the “fighting ship”. Section 14 
Third, which we believe to be of direct bearing on the legali¬ 
ty of a dual rate system, provides that no common carrier 
by water shall, directly or indirectly, 

Retaliate against any shipper by refusing, or threat¬ 
ening to refuse, space accommodations when such are 
available, or resort to other discriminating or unfair 
methods , because such shipper has patronized any other 
carrier or has filed a complaint charging unfair treat¬ 
ment, or for any other reason. [Italics added] 

Referring to the provisions of Section 14, Representative 
James F. Byrnes, a member of the Alexander Committee, 
stated (53 Cong. Rec. 8087): 
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The regulatory features of the bill are agreed to by 
all fair-minded men. They seek simply to enable an 
independent ship-owner to carry on his business, with¬ 
out having the shipping trust drive him out by dis¬ 
criminatory or unfair practices. 16 

The question is thus squarely presented: Is the dual rate 
system a retaliatory, discriminatory and unfair device cal¬ 
culated to drive out the independent? 

We think it plain that raising rates to those who fail to 
sign exclusive patronage contracts is retaliation, as that 
term is ordinarily understood, against shippers who refuse 
to boycott independent lines. It is equally plain that the 
purpose and effect of such a system is to destroy the inde¬ 
pendent. We emphasize again what the Board stated in 
the earlier Isbrandtsen case (see 96 F. Supp. at 888): 
“Whether the contract system in a particular case actually 
has the effect of producing a complete monopoly ( i.e., con¬ 
trol of a trade) depends upon how well it works; admitted¬ 
ly, it is monopolistic in purpose ,, . 

The dual rate system is also inherently discriminatory. 
Indeed, it is the very essence of discrimination to charge 
two shippers different rates for like service. See Western 
Union Tel. Co. v. Coll Publishing Co., 181 U.S. 92, 100; 
Interstate Commerce Commission v. MecJding, 330 U.S. 567, 
583; Alabama Great Southern R. Co. v. United States, 340 
U.S. 216, 227; cf. Swayne <& Hoyt, Ltd. v. United States, 300 
U.S. 297, 303. And it is beyond dispute that the contract 

And see statement of Representative Helm (53 Cong. Rec. 8263) that 
one of the purposes of the bill was to be “an entering wedge to split up 
the Shipping Trust”, and statement of Representative Burke (a member 
of the Alexander Committee) that (53 Cong. Rec. 8095): 

“This investigation disclosed the unfair practices resorted to by water car¬ 
riers for the purpose of destroying competition, and of discriminating and 
retaliating against persons and places who would not tamely submit to their 
dictation. * * • 

“Your committee at the conclusion of such hearings and after considera¬ 
tion and due deliberation made its report to Congress upon the subject with 
many valuable recommendations. Among the recommendations made in such 
report to Congress were that laws should be passed prohibiting the grossest 
and more vicious of such unfair practices * * * ” 

See, also, 53 Cong. Rec. 8105. 
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and non-contract shipper both get the same service. Under 
the system, the latter pays more solely because of his re¬ 
fusal to give up his right to patronize any carrier he 
chooses. 

It is no answer that a shipper can get the lower rate by 
yielding to the coercion and signing the exclusive patronage 
contract. This theory, that Hobson’s choice suffices, makes 
a mockery of the plain Congressional purpose of prevent¬ 
ing shippers from being forced to the choice between acced¬ 
ing to complete domination by Conference lines or suffer¬ 
ing discrimination by them. Moreover, it fails to explain 
the nature of the additional service for which the non-con¬ 
tract shipper is being charged. As succinctly stated by the 
Board in a decision which condemned the dual rate system. 
Contract Routing Restrictions, 2 U.S.M.C. 220, 226 (1939), 
“Equality of treatment is not accorded the shipper merely 
by giving him the opportunity to enter into discriminatory 
contracts in the same manner as offered to all shippers”. 
See, also, the Board’s statement in Eden Mining Co. v. 
Blue field's Fruit & S. S. Co., quoted supra, p. 18. 

The Conference suggested in its brief in opposition to 
petitioner’s application for a temporary injunction (p. 29) 
that even though Section 14’s prohibition upon the use of 
a discriminating method is unqualified by any adjective, 
it should nonetheless be treated as if it prohibited “undue” 
or “unjust” discrimination. 

In the first place, we fail to see how such a reading would 
advance the Conference’s position. If there were some dif¬ 
ference, albeit a slight one, between the services offered the 
contract and the non-contract shipper, there might well be 
a question whether the rate differential was “undue”. Con- 
cededly, a rate differential is justified if it has some “reas¬ 
onable relation to the amount of difference” in services pro¬ 
vided, Western Union Tel. Co. v. Call Publishing Co., supra, 
at p. 100. But here there is not even a pretense of a differ¬ 
ence in service. Accordingly, by any standard known to 
transportation law, the differential must be regarded as 
wholly arbitrary. If, as the Board has candidly stated, the 
real purpose and effect of a dual rate system is to achieve 
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a monopoly, the differential written into a dual rate pro¬ 
posal obviously cannot be justified on the theory that it is 
somehow reasonable from the standpoint of ordinary trans¬ 
portation factors. Its justification would have to be on the 
theory (directly contradicted in our view by both the Act’s 
provisions and its history) that Congress intended to au¬ 
thorize the Board to license conferences to wage economic 
warfare upon independents for the purpose of destroying 
them. 

Additionally, we would note that the legislative history 
indicates that the unqualified prohibition of discriminating 
methods was entirely deliberate. The report of the Alex¬ 
ander Committee (H. Doc. 805, 63 Cong., 2nd Sess.) re¬ 
flects the strong urging of shippers that an absolute ban be 
imposed. Thus, in summarizing the recommendations it 
had received, the Committee stated (p. 313): 

Briefly stated, it was the consensus of opinion that 
discrimination between shippers in the matter of rates 
and cargo space should be absolutely prohibited • * • 

\ 

And the Committee recommended “that, with due regard 
to the proper loading of the vessel and the tonnage avail¬ 
able, discrimination -between shippers * * # in the matter 
of rates * * * be prohibited” (p. 421). 17 

17 That the drafters of the Act did not intend 11 discriminating ’ ’ in Section 
14 Third to be construed as “unjustly” or “unreasonably” discriminating, 
and that they recognized that it could make a difference whether such quali¬ 
fying words were added, is shown by their use of the two phrases “discrimi¬ 
nating or unfair” and “unjustly discriminatory or unfair” in respective 
bills introduced in Congress by Chairman Alexander. When the Shipping 
Act bill was first introduced in the 63rd Congress by Chairman Alexander 
(see H. E. 17328, 63rd Cong., 2nd Sess.) and referred to the Committee on 
Merchant Marine and Fisheries, Section 2 Third of the bill (which corres¬ 
ponded with Section 14 Third of the Act) had the phrase * * fliwcriTmTuttiTig or 
unfair” (method) in it as Section 14 Third of the Act does today. Section 
3 of that bill (which corresponded with Section 15 of the Act), however, speci¬ 
fied that the Interstate Commerce Commission was empowered to disapprove 
agreements which it found to be “discriminating or unfair” as between 
shippers. 

Later, in the 64th Congress, when Chairman Alexander introduced HJ5. 
15455 (the bill which became the Shipping Act), the phrase <*discriminating 
or unfair” in Section 3 of HJL 17328 (63rd Cong., 2nd Sess.) had been 
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The dual rate is also unlawful in the sense that it is an 
“unfair” method. If, as Congress declared by Section 14 
First, the deferred rebate is an unfair device, all forms 
of the exclusive patronage system must be regarded as 
falling within that category. 

A hypothetical case will, perhaps, serve best to illustrate 
the close similarity between the deferred rebate and the 
dual rate system. Under the former system, which was in 
common use when the Alexander report was written, 
Shippers A and B would pay identical sums, let us say 
$100, for identical shipments over a conference line. 
Shippers were invited, however, to sign exclusive patron¬ 
age contracts. These contracts provided, in substance, 
that the shipper would receive a rebate, let us say of 10 
percent, 18 some time after the expiration of the contract, 
if he had patronized conference lines exclusively during 
the contract period. Thus, if Shipper A signed and ob¬ 
served such a contract, his actual rate would ultimately 
prove to be $90, i.e., $100 less the $10 deferred rebate. 
To Shipper B, a non-signer, the rate would remain $100. 

Under the dual rate system, the same end result is 

changed in H.R. 15455 (64th Cong., 1st Sees.) to “unjustly discriminatory or 
unfair.” The phrase “discriminating or unfair” (method) in Section 2 
Third of H.R. 17328 (63rd Cong., 2nd Sess.), however, was unchanged in H.R. 
15455. From this, it can only be concluded that had the Alexander Com¬ 
mittee wanted to insert the qualifications “unjustly” into Section 14 Third, it 
would have done so at the same time. 

The fact that qualifying adjectives are found in provisions relating to 
general discrimination between carriers, shippers, ports, etc. (see Sections 
15-17) is nowise inconsistent. Congress may well have recognized that some 
differences which would be called discrimination would inevitably occur in 
the rate structures and services rendered, and deliberately have left some 
leeway for such differences, if found by the Board not to be unjust or un¬ 
reasonable. But when Congress dealt with retaliation in Section 14 Third, it 
was less tolerant. Even a little retaliation, achieved by a discriminating or 
unfair method, is a dangerous and undesirable practice. Congress presuma¬ 
bly felt the same way about retaliation as it did about deferred rebates and 
fighting ships, which it also forbade without qualification. A similar delib¬ 
erate differentiation is found in the Interstate Commerce Act. See opinion 
of Judge Learned Hand in Baltimore $ Ohio B. Co. v. United States, 22 F. 
Supp. 533, 538 (N.D.N.Y.). 

18 The general custom was to employ rebates of 5 to 10 percent. Alexander 
Report, supra, p. 287. 
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reached by a slightly different road. He who signs the 
exclusive contract receives the reduction in advance and 
is made subject to penalty provisions (see J.A. 61) if he 
thereafter fails to observe the exclusive requirement. And 
he who fails to sign is compelled to pay a higher rate, the 
amount of the differential depending upon the particular 
percentage fixed. 

In either event, it is obvious that the shipper who re¬ 
fuses to sign the exclusive contract is penalized. It is 
immaterial whether this is accomplished by giving the con¬ 
tract shipper a premium in advance—a preferred rebate, 
as it were—or by paying him a deferred rebate. 

We would note further that the term “unfair”, as used 
in the Act, has been construed both by the courts and by 
the Board. In Prince Line v. American Paper Eocports, 
55 F. 2d 1053, 1055 (C.A. 2), a proceeding involving Sec¬ 
tion 16 of the Shipping Act, the court, through Judge 
Learned Hand, defined an “unfair” device as one which 
“destroyed that equality of treatment between shippers, 
which it was the primary purpose of the section, and for 
that matter of the whole statute, to maintain”. And in 
Eden Mining Co. v. Blue field’s Fruit <& S.S. Co., quoted 
supra, p. 18, the Board found the contract/non-contract 
system of a piece with “other kinds of unjust discrimina¬ 
tion resulting from unfair conditions imposed by carriers 
upon shippers”. 

The Conference suggests, however, that if Congress had 
intended to prohibit the dual rate system, it would have 
done so explicitly by name, as it did in the case of deferred 
rebates and fighting ships. There are serious difficulties 
with this argument, which treats illustrative categories as 
if they were plainly exclusive. Cf. Phelps Bodge Corp. v. 
Labor Board, 313 U.S. 177, 189. In the first, place, it is 
obvious that Congress was not referring to deferred re¬ 
bates or fighting ships in Section 14 Third. If the refer¬ 
ences in Section 14 Third to retaliation by resort to other 
“discriminatory or unfair methods” are not to be disre¬ 
garded as surplusage, they must be read as covering 
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practices not prohibited by name. Concededly, the abuses 
upon which the Alexander Committee primarily focused 
were the ones which it singled out for mention. And the 
report show's that the most widespread and generally 
criticized practices at that time were the deferred rebate 19 
and the fighting ship.- 0 The dual rate system was not in 
general use, nor was it made applicable to commodities 
generally. But in its summaries of conference practices 
and proposals made to it, and in its own recommendations, 
the Committee, as already noted, expressed concern with 
rate discrimination generally and the use of such discrimi¬ 
nation against independent carriers and shippers who 
patronize them. 21 

In short, it w’as perfectly natural for Congress to specify 
eo nomine those undesirable pratices which had been most 
dramatically pressed to its attention. Since Congress 
wrent on, however, to prohibit 1 ’all other discriminating or 
unfair methods” calculated to destroy the independent, 
there is no room whatever for the supposition that Con¬ 
gress intended “that all of the untravelled roads to that 
end be left open and that only the worn ones be closed”, 
International Salt Co. v. United States , 332 U.S. 392, 400. 

i® Sec 53 Cong. Rec. 8095. The Alexander report states that the deferred 
rebate “has proved by far the most effective device for the control of a 
trade’’. H. Doc. 805, 63rd Cong., 2nd Sess., p. 287. 

20 Id. at 289-90, 304. 

21 Id. at 290-2, 307, 411, 417, 420, 421, 423. 

The Committee did state, at one point in its report (p. 307) that “it is 
argued that the ordinary contract system does not place the shipper in the 
position of continual dependence that results from the deferred rebate system” 
(italics added). This, however, is not a statement of approval of the dual 
rate system, but merely a statement of a contention made before the Com¬ 
mittee. The dictum, in Swayne 4r Hoyt, Ltd. v. United States, 300 U. S. 297, 
307, that “The Committee recognized that the exclusive contract system does 
not necessarily tie up the shipper as completely as ‘deferred rebates,’ since 
it docs not place him in ‘continual dependence on the carrier * * *” appears 
to be an inadvertent overstatement of the language in the Committee report. 
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B. The Order is, in Any Event, Invalid Because of the Failure to 

Hold a Prior Hearing. 

While Section 15 does not in terms state that a hearing 
must be held preliminary to approval of an inter-carrier 
agreement, it requires that an order of approval be based 
upon certain ultimate findings of a quasi-jurisdictional 
nature. Thus, the Board must find that the agreement 
will not be “unjustly discriminatory or unfair as between 
carriers, shippers, etc.”; that it will not “operate to the 
detriment of the commerce of the United States”; and 
that it is not in violation of any provision of the Shipping 
Act. It would not appear that findings of this character 
can be made, consistently with due process, over the objec¬ 
tions of parties who contend that the agreement fails to 
meet the statutory standards and request an opportunity 
to be heard, without the conduct of a full hearing, the 
making of a record and the entry of adequate subsidiary 
findings. See Florida v. United States, 282 U.S. 194, 215; 
Morgan v. United States, 298 U.S. 468, 479-80; United 
States v. Carolina Carriers Corp., 315 U.S. 475, 488-9; 
Eastern-Central Ass’n. v. United States, 321 U.S. 194, 209, 
212. And, as we have pointed out (supra, pp. 18-19), in 
Isbrcundtsen Co., Inc. v. United States the district court 
granted a preliminary injunction for the express purpose 
of affording the complainant an opportunity to obtain a 
full adversary hearing before the Federal Maritime 
Board. 

Riss <& Co. v. United States, 96 F. Supp. 542 (W. D. 
Mo.), reversed, 341 U.S. 907, makes plain that a hearing 
may be required even though the regulatory statute does 
not in terms declare its necessity. Biss & Co., an appli- 
can for a motor carrier certificate under the Interstate 
Commerce Act, was denied authority on the statutory 
ground that the public convenience and necessity did not 
justify the service covered by its application. It there¬ 
upon sued to set aside the Commission’s order on the 
ground that it had not had a hearing which satisfied the 
standards of the Administrative Procedure Act. The 
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Commission defended on the theory that, since the Inter¬ 
state Commerce Act does not provide for a hearing on 
motor carrier applications, the Administrative Procedure 
Act (see Section 5, 5 U.S.C. 1004) is inapplicable. The 
premise of this argument—that the statute’s failure to 
declare expressly that a hearing must be held eliminates 
the need for one—was summarily rejected by the Supreme 
Court. The same reasons which compelled the conclusion 
in Riss that findings under the Interstate Commerce Act 
relating to public convenience and necessity must be predi¬ 
cated upon a proper hearing would seem to require equally 
that findings under the Shipping Act be based upon a full 
administrative proceeding. 

There is no doubt that it has been the Board’s general 
practice to grant hearings to parties protesting approval 
of agreements filed under Section 15. This is true equally 
of proposals to adopt a dual rate system ( e.g., Gulf Inter¬ 
coastal Rates, 1 U.S.S.B.B. 524 (1936 )Pacific Coast 
European Conference Agreement, 3 U.S.M.C. 11 (1948)) 
and of other proposals within the ambit of Section 15 {e.g., 
In re Agreement of Ericssen Line Inc. et al., 1 U.S.S.B.B. 
513 (1935); In the Matter of Agreement No. 6510, 1 
U.S.M.C. 775 (1938)). 23 Only recently, the North Atlantic 
Conference filed a Statement proposing the initiation of 
dual rates. In its opinion in that case (Contract Rates — 
North Atlantic Continental Freight Conference, F.M.B. 
Docket No. 724, September 29, 1952, slip opinion, p. 10), 
the Board stated: 

The decision in Isbrandtsen v. United States, 96 F. 
Supp. 883, as affirmed by the Supreme Court, neces¬ 
sarily has had its impact on the practices of the 
Board. Unless the Board is fully advised in respect 
to the spread between dual rates, it cannot be sure 

22 In the Gulf Intercoastal case, as in the present case, there was an existing 
basic agreement at the itme the dual rate proposal was advanced. The Board 
nonetheless stated (p. 530), “Whether any such system is lawful is a ques¬ 
tion which must be determined by the facts in each case.” 

23 In Matter of Dollar-Matson Agreements, 1 TT.S.M.C. 750 (1938), 2 
U.S.M.C. 387 (1940), the Board directed a hearing of its own motion al¬ 
though no protest had been filed. 
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that the spread is not arbitrary and the system free 
of discrimination. * * * 

• ••••• 

For the carriers to put the dual rate system into effect 
prior to the completion of our inquiry would, in our 
judgment, operate to the detriment of the commerce 
of the United States. 24 

It is suggested in the instant case, however, that the 
Board may determine, in the exercise of its discretion, 
whether to hold a hearing in advance or to permit a dual 
rate system to take effect and hold the hearing later. The 
insuperable difficulty with this argument is the statute it¬ 
self, which makes the entry of the findings required by Sec¬ 
tion 15 a condition precedent to approval. 25 

For this same reason, the effort to draw an analogy to 
cases like Carisen v. United States, 107 F. Supp. 398 (S.D.- 
N.Y.) is fruitless. In that case, certain interstate bus car¬ 
riers had filed tariffs with the Interstate Commerce Com¬ 
mission. When the tariffs were subsequently protested, the 
Commission refused to suspend the rates pending a hearing 
on their reasonableness. A three-judge district court held 
that this refusal was within the agency’s discretion. The 
crucial difference between the Carisen situation and the in¬ 
stant one is this: Tariffs filed by a carrier with the Inter¬ 
state Commerce Commission have an effect equivalent to 
law until declared unlawful by the Commission (Western 
Union v. Esteve Bros., 256 U.S. 566; Boston <& Maine Bail- 
road v. Hooker, 233 U.S. 97); agreements between water 
carriers providing for joint action (and, similarly, agree- 

24 Even more than the final decision in the Isbrandtsen case (96 F. 8upp. 
883, affirmed 342 U.S. 950), the prior decision granting an interlocutory in¬ 
junction (81 F. Supp. 544, appeal dismissed 336 U.S. 941) makes plain that 
a challenged dual rate system may not be adopted in the absence of a full 
adversary hearing and an order of approval based thereon. 

25 Far East Conference v. United States, 342 U.S. 570, can provide no com¬ 
fort to respondents. That case held that the United States may not attack 
a dual rate system by suit brought under the antitrust laws without first ex¬ 
hausting its remedies under the Shipping Act. But the holding that the 
Board has primary jurisdiction over dual rate proposals in nowise implies 
that such jurisdiction may be exercised without administrative due process. 
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ments between rail carriers to act in concert, see Interstate 
Commerce Act, Section 5a, 49 U.S.C. 5b) are explicitly de¬ 
clared by statute to be unlawful until approved. 

The incurable defect in the Board’s order of January 21, 
1953, may be briefly summarized: While the ultimate find¬ 
ings which are the sine qua non of a Section 15 order have 
been made, the proceedings which alone might provide a 
sufficient foundation for such findings have yet to take 
place. 

CONCLUSION 

The order under review should be set aside. 

Respectfully submitted, 

Stanley N. Barnes, 

Assistant Attorney General. 

Ralph S. Spritzer, 

Special Assistant to the 
Attorney General . 
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QUESTIONS PRESENTED 

Section 15 of the Shipping Act, 1916, requires that “every 
agreement” between ocean carriers be approved by the Fed¬ 
eral Maritime Board. Without Board approval, concerted ac¬ 
tivity by such carriers is unlawful. 

The Japan-Atlantic and Gulf Conference, an association of 
ocean carriers, exists and functions by virtue of an organic 
agreement, approved by the Board, which provides for the fix¬ 
ing of agreed rates. In December 1952, the conference pro¬ 
posed the initiation of a dual rate system, under which shippers 
promising exclusively to patronize conference carriers are al¬ 
lowed differentially lower rates than shippers declining to 
promise exclusive patronage. Protests and comments in oppo¬ 
sition to the proposed dual rate filing were submitted by Peti¬ 
tioner, Isbrandtsen Co., Inc. and Respondent, the United States, 
in which the Board was urged to suspend the rates. 

By order of January 21,1953, the Board declined to suspend 
the rates, but ordered a hearing on the matters urged in the 
protests and comments. 

The following questions are presented: 

(1) Are the proposed dual rates of the Conference, initiated 
pursuant to an approved conference agreement providing for 
the fixing of rates, such an “agreement” as requires prior ap¬ 
proval of the Board under section 15 of the Shipping Act? 

(2) Is the Board order declining to supend the proposed dual 
rates but granting a hearing as to the lawfulness of such rates 
reviewable? 

Hi 
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GUniteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,679 

ISBRANDTSEN COMPANY, INC., PETITIONER, 

V. 

United States of America and Federal Maritime Board, 

RESPONDENTS, 

Japan-Atlantic and Gulf Freight Conference, et al., 

INTERVENORS. 


ON PETITION FOR REVIEW OF AN ORDER OF THE FEDERAL 

MARITIME BOARD 


BRIEF FOR THE RESPONDENT, THE FEDERAL 
MARITIME BOARD 

STATEMENT OF THE CASE 

This is a proceeding to review an order of the Federal Mari¬ 
time Board, 1 dated January 21,1953, entered in Docket No. 730. 
The Board’s order denied the requests of the Department of 
Justice and of Isbrandtsen Co., Inc., “for a suspension of the 
proposed contract/noncontract rates of the Japan-Atlantic 
and Gulf Freight Conference * * * pending hearing and de¬ 
termination,” and it further ordered that a hearing be held on 
the protests of the Department of Justice and Isbrandtsen Co., 
Inc. (J. A. 144^145). 

The United States is a respondent in this proceeding, pursu¬ 
ant to the provisions of 5 U. S. C. 1034, but its position is in sub¬ 
stantial accord with that of petitioner. It is represented by 
the Department of Justice and will be referred to herein as 
"The Department.” 

1 The Federal Maritime Board, and its predecessors, are referred to herein 
as the “Board.” 


(1) 
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Intervener Japan-Atlantic and Gulf Freight Conference (the 
“Conference”) is a voluntary association composed of common 
carrier steamship lines engaged in eastbound commerce from 
ports in Japan, Korea, and Okinawa to ports on the Gulf and 
Atlantic Coasts of the United States. The agreement pursu¬ 
ant to which the conference operates was first approved under 
section 15, Shipping Act, 1916, in 1934, and subsequent amend¬ 
ments thereto have been similarly approved (J. A. 146-162). 

Pursuant to the requirements of General Order 76 (J. A. 
2-5), 2 the Conference filed on December 24, 1952, a statement 
(J. A. 6-63) giving notice that 30 days thereafter it would 
institute a so-called dual rate contract/noncontract system. 
Under this system, shippers promising to give their exclusive 
patronage to the conference carriers would receive rates differ¬ 
entially lower 3 than those applicable to shippers failing to 
execute contracts of exclusive patronage. The Conference 
filing included a statement, accompanied by affidavits, of the 

* General Order 76 was promulgated by the Board, effective November 11, 
1952 (17 F. B. 10,175). It is a procedural rule requiring, insofar as here 
pertinent: 

“5 236.3 Filing for initiation of contract/noncontract rates. —Steam¬ 
ship freight conferences proposing to establish contract/noncontract 
rates to become effective after the effective date of this Buie shall file 
with the Federal Maritime Board at least 30 days prior to the initiation 
of such rates, a statement containing: 

(a) The amount of the spread or differential in terms of percentages 
or dollars and cents; 

(b) The effective date; 

(c) The reasons for the use of contract/noncontract rates in the par¬ 
ticular trade involved, and the basis for the spread or differential 
between such rates; and 

(d) Copies of the form of all contracts pertaining thereto. 

“g 236.6 Notice .—All information filed pursuant to this Buie shall be 
available for inspection by interested parties at the Regulation Office 
of the Board. A notice of the filing of the statement required under 
sections 236.2 and 2363 above will be published in the Federal Register 
as soon as practicable. Except as may be otherwise provided in cases 
arising under section 236.4, interested parties shall have twenty (20) 
days after the date of such publication within which to submit written 
comments relating to the information filed with the Board pursuant to 
this Buie. Said comments may include a statement of position with 
respect to approval, disapproval or modification, together with a request 
for hearing, should such hearing be desired.” 

'The rates of contracting shippers would be approximately 9% percent 
lower than those accorded noncontracting shippers. 
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reasons for the use of the system, and of the basis for the par¬ 
ticular differential proposed (J. A. 6-63). 

As required by General Order 76, notice of the conference 
filing was published in the Federal Register, and 20 days were 
allowed for submission by interested parties of comments re¬ 
lating to the proposal. Petitioner and the Department of 
Justice duly filed comments (J. A. 64-104; 139-140), the 
former attaching an affidavit alleging that effectuation of the 
proposed system would result in irreparable harm (J. A. 86). 
Each requested that the Board set its protest for hearing (J. A. 
82; 140). Petitioner Isbrandtsen urged the Board, “pending 
such a hearing, to postpone and suspend the initiation of [the] 
dual rate system” (J. A. 82-83); the Department of Justice 
prayed “that the Board suspend, and/or dismiss, disapprove, 
or cancel the proposed rate system” (J. A. 140). 

On January 21,1953, the Board issued the order (J. A. 144- 
145) which is the subject of this proceeding. The order 
granted the requests of Petitioner and of the Department of 
Justice for hearing on their protests, but it denied the requests 
for suspension of the proposed system pending such hearing. 
The pertinent portion of the Board’s order (following a recital 
of the receipt of the Conference filing and of the comments and 
protests of Petitioner and the Department of Justice, and of 
the Board’s consideration of such papers) runs as follows: 

“It Appearing therefrom that the Statement of the 
Conference filed December 24, 1952 complies with the 
requirements of General Order 76; and 

“It Not Appearing from any of the above documents 
or other information now before the Board that the dif¬ 
ferential between said contract/non-contract rates is 
arbitrary, unreasonable, or unjustly discriminatory, nor 
that the initiation of the proposed contract/non-con¬ 
tract rate system will be unjustly discriminatory or 
unfair or detrimental to the commerce of the United 
States, or will be in violation of the Shipping Act, 1916, 
as amended, or will cause irreparable damage to 
Isbrandtsen Co., Inc.; 

“IT IS ORDERED, that the requests of the Depart¬ 
ment of Justice and of Isbrandtsen Co., Inc. for a suspen- 
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sion of the proposed contract/non-contract rates of the 
Japan-Atlantic and Gulf Freight Conference in the trade 
between Japan, Korea, and Okinawa and United States 
Atlantic and Gulf ports, pending hearing and determina¬ 
tion, be denied; and 

“IT IS FURTHER ORDERED, that the requests of 
the Department of Justice and of Isbrandtsen Co., Inc. 
for a hearing on the said Protest and Comments be 
granted; and 

“IT IS FURTHER ORDERED, that such hearing 
be held before an Examiner of the Federal Maritime 
Board at a time and place to be fixed.” 

On the following day, petitioner filed its petition in the case 
at bar. The petition seeks that the Court adjudge the Board’s 
order unlawful, and that the Court perpetually enjoin the same. 

STATUTES INVOLVED 

A. Selected provisions of the Shipping Act, 1916 (extracted 
from Title 46, U. S. C. A.). 

Sec. 1. (46 U. S. C. sec. SOI.) When used in this chapter 

[Act]: 

The term “common carrier by water in foreign com¬ 
merce” means a common carrier, except ferryboats run¬ 
ning on regular routes, engaged in the transportation 
by water of passengers or property between the United 
States or any of its Districts, Territories, or possessions 
and a foreign country, whether in the import or export 
trade: Provided, That a cargo boat commonly called an 
ocean tramp shall not be deemed such “common carrier 
by water in foreign commerce”. 

The term “common carrier by water in interstate com¬ 
merce” means a common carrier engaged in the trans¬ 
portation by water of passengers or property on the high 
seas or the Great Lakes on regular routes from port to 
port between one State, Territory, District, or posses¬ 
sion of the United States and any other State, Territory, 
District, or possession of the United States, or between 
places in the same Territory, District, or possession. 


The term “common carrier by water” means a com¬ 
mon carrier by water in foreign commerce or a com¬ 
mon carrier by water in interstate commerce on the high 
seas or the Great Lakes on regular routes from port to 
port. 

The term “other person subject to this Act” means 
any person not included in the term “common carrier 
by water,” carrying on the business of forwarding or 
furnishing wharfage, dock, warehouse, or other terminal 
facilities in connection with a common carrier by water. 

The term “person” includes corporations, partner¬ 
ships, and associations, existing under or authorized by 
the laws of the United States, or any State, Territory, 
District, or possession thereof, or of any foreign country. 

The term “vessel” includes all water craft and other 
artificial contrivances of whatever description and at 
whatever stage of construction, whether on the stocks 
or launched, which are used or are capable of being or 
are intended to be used as a means of transportation on 
water. 

The term “documented under the laws of the United 
States”, means “registered, enrolled, or licensed under 

the laws of the United States”. 

***** 

Sec. 14. (46 U. S. C. sec. 812.) No common carrier 
by water shall, directly or indirectly, in respect to the 
transportation by water of passengers or property be¬ 
tween a port of a State, Territory, District, or possession 
of the United States and any other such port or a port 
of a foreign country— 

First. Pay or allow, or enter into any combination, 
agreement, or understanding, express or implied, to pay 
or allow a deferred rebate to any shipper. The term 
“deferred rebate” in this chapter [Act] means a return 
of any portion of the freight money by a carrier to any 
shipper as a consideration for the giving of all or any 
portion of his shipments to the same or any other carrier, 
or for any other purpose, the payment of which is de- 
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ferred beyond the completion of the service lor which 
it is paid, and is made only if, during both the period 
for which computed and the period of deferment, the 
shipper has complied with the terms of the rebate agree¬ 
ment or arrangement. 

• Second. Use a fighting ship either separately or in 
conjunction with any other carrier, through agreement 
or otherwise. The term “fighting ship” in this chapter 
[Act] means a vessel used in a particular trade by a 
carrier or group of carriers for the purpose of exclud¬ 
ing, preventing, or reducing competition by driving 
another carrier out of said trade. 

Third. Retaliate against any shipper by refusing, or 
threatening to refuse, space accommodations when such 
are available, or resort to other discriminating or unfair 
methods, because such shipper has patronized any other 
carrier or has filed a complaint charging unfair treat¬ 
ment, or for any other reason. 

Fourth. Make any unfair or unjustly discriminatory 
contract with any shipper based on the volume of freight 
offered, or unfairly treat or unjustly discriminate against 
any shipper in the matter of (a) cargo space accom¬ 
modations or other facilities, due regard being had for 
the proper loading of the vessel and the available ton¬ 
nage; (b) the loading and landing of freight in proper 
condition; or (c) the adjustment and settlement of 
claims. 

Any carrier who violates any provision of this section 
shall be guilty of a misdemeanor punishable by a fine 

of not more than $25,000 for each offense. 

***** 

Sec. 15. (46 U. S. C. sec. 814.) Every common 
carrier by water or other person subject to this chap¬ 
ter [Act], shall file immediately with the commission 
[board] a true copy, or, if oral, a true and complete 
memorandum, of every agreement, with another such 
carrier or other person subject to this chapter [Act], 
or modification or cancellation thereof, to which it may 
be a party or conform in whole or in part, fixing or 
regulating transportation rates or fares; giving or re- 
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ceiving special rates, accommodations, or other special 
privileges or advantages; controlling, regulating, pre¬ 
venting, or destroying competition; pooling or appor¬ 
tioning earnings, losses, or traffic; alloting ports or 
restricting or otherwise regulating the number and 
character of sailings between ports; limiting or regu¬ 
lating in any way the volume or character of freight 
or passenger traffic to be carried; or in any manner 
providing for an exclusive, preferential, or cooperative 
working arrangement. The term “agreement” in this 
section includes understandings, conferences, and other 
arrangements. 

The commission [board] may by order disapprove, 
cancel, or modify any agreement, or any modification 
or cancellation thereof, whether or not previously ap¬ 
proved by it, that it finds to be unjustly discriminatory 
or unfair as between carriers, shippers, exporters, 
importers, or ports, or between exporters from the 
United States and their foreign competitors or to oper¬ 
ate to the detriment of the commerce of the United 
States, or to be in violation of this chapter [Act], and 
shall approve all other agreements, modifications, or 
cancellations. 

Agreements existing at the time of the organization 
of the commission [board] shall be lawful until dis¬ 
approved by the commission [board]. It shall be un¬ 
lawful to carry out any agreement or any portion 
thereof disapproved by the commission [board]. 

All agreements, modifications, or cancellations made 
after the organization of the commission [board] shall 
be lawful only when and as long as approved by the 
commission [board], and before approval or after dis¬ 
approval it shall be unlawful to carry out in whole or 
in part, directly or indirectly, any such agreement, modi¬ 
fication, or cancellation. 

Every agreement, modification, or cancellation law¬ 
ful under this section shall be excepted from the provi¬ 
sion of sections 1-11 and 15 of Title 15, and amendments 
and Acts supplementary thereto. 
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Whoever violates any provision of this section shall 
be liable to a penalty of SI,000 for each day such vio¬ 
lation continues, to be recovered by the United States 
in a civil action. 

Sec. 16. (46 U. S. C. Sec. 815) * * * 

It shall be unlawful for any common carrier by water, 
or other person subject to this Act, either alone or in 
conjunction with any other person, directly or 
indirectly— 

First. To make or give any undue or unreasonable 
preference or advantage to any particular person, 
locality, or description of traffic in any respect what¬ 
soever, or to subject any particular person, locality, or 
description of traffic to any undue or unreasonable preju¬ 
dice or disadvantage in any respect whatsoever. 

Second. To allow any person to obtain transportation 
for property at less than the regular rates or charges then 
established and enforced on the line of such carrier by 
means of false billing, false classification, false weighing, 
false report of weight, or by any other unjust or unfair 
device or means. 

Third. To induce, persuade, or otherwise influence 
any marine insurance company or underwriter, or agent 
thereof, not to give a competing carrier by water as 
favorable a rate of insurance on vessel or cargo, having 
due regard to the class of vessel or cargo, as is granted 
to such carrier or other person subject to this Act. 

Whoever violates any provision of this section shall be 
guilty of a misdemeanor punishable by a fine of not 
more than §5,000 for each offense. 

Sec. 17. (46 U. S. C. 816.) No common carrier by 
water in foreign commerce shall demand, charge, or col¬ 
lect any rate, fare, or charge which is unjustly discrimi¬ 
natory between shippers or ports, or unjustly prejudicial 
to exporters of the United States as compared with their 
foreign competitors. Whenever the board finds that 
any such rate, fare, or charge is demanded, charged, or 
collected it may alter the same to the extent necessary 
to correct such unjust discrimination or prejudice and 
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make an order that the carrier shall discontinue demand¬ 
ing, charging, or collecting any such unjustly discrimina¬ 
tory or prejudicial rate, fare, or charge. 

* # * * * 

Sec. 22. (46 U. S. C. sec. 821.) Any person may 
file with the commission [board] a sworn complaint 
setting forth any violation of this chapter [Act] by a 
common carrier by water, or other person subject to 
this chapter [Act], and asking reparation for the in¬ 
jury, if any, caused thereby. The commission [board] 
shall furnish a copy of the complaint to such carrier 
or other person, who shall, within a reasonable time 
specified by the commission [board] satisfy the com¬ 
plaint or answer it in writing. If the complaint is not 
satisfied the commission [board] shall, except as other¬ 
wise provided in this chapter [Act], investigate it in 
such manner and by such means, and make such order 
as it deems proper. The commission [board], if the 
complaint is filed within two years after the cause of 
action accrued, may direct the payment, on or before 
a day named, of full reparation to the complainant for 
the injury caused by such violation. 

The commission [board], upon its own motion, may 
in like manner and, except as to orders for the pay¬ 
ment of money, with the same powers, investigate any 

violation of this chapter [Act]. 

* * * * * 

Sec. 31. (46 U. S. C. sec. 830.) The venue and 
procedure in the courts of the United States in suits 
brought to enforce, suspend, or set aside, in whole or 
in part, any order of the commission [board] shall, 
except as otherwise provided, be the same as in simi¬ 
lar suits in regard to orders of the Interstate Com¬ 
merce Commission, but such suits may also be main¬ 
tained in any district court having jurisdiction of the 
parties. 

***** 
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B. Selected provisions of Public Law 901, 81st Congress, 
Second Session (1950) (extracted from Title 5, U. S. C. A.). 

Sec. 1. (5 U. S. C. sec. 1031.) As used in this chapter 
[Act]— 

(a) “Court of appeals” means a court of appeals 
of the United States. 

(b) “Clerk” means the clerk of the court in which 
the petition for the review of an order, reviewable 
under this chapter [Act], is filed. 

(c) “Petition” means the party or parties by whom 
a petition to review an order, reviewable under this 
chapter [Act], is filed. 

(d) When the order sought to be reviewed was 
entered by the Federal Communications Commission, 
“agency’’ means the Commission; when such order 
was entered by the Secretary of Agriculture, “agency” 
means the Secretary; when such order was entered 
by the United States Maritime Commission, or the 
Federal Maritime Board, or the Maritime Administra¬ 
tion, “agency” means that Commission or Board, or 
Administration, as the case may require. 

Sec. 2. (5 U. S. C. sec. 1032.) The court of appeals 
shall have exclusive jurisdiction to enjoin, set aside, 
suspend (in whole or in part), or to determine the 
validity of, all final orders (a) of the Federal Commu¬ 
nications Commission made reviewable in accordance 
with the provisions of section 402 (a) of Title 47, and 
(b) of the Secretary of Agriculture made under the 
Packers and Stockyards Act, 1921, as amended, and 
under the Perishable Agricultural Commodities Act, 
1930, as amended, except orders issued under sections 
210 (e), 217a, and 499g (a) of Title 7, and (c) such 
final orders of the United States Maritime Commis¬ 
sion or the Federal Maritime Board or the Maritime 
Administration entered under authority of the Shipping 
Act, 1916, as amended, and the Intercoastal Shipping 
Act, 1933, as amended, as are now subject to judicial 
review pursuant to the provisions of section 830 of 
Title 46. 
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Such jurisdiction shall be invoked by the filing of a 
petition as provided in section 1034 of this title. 

SUJOJAKY OF ABGuMEtIT 

i 

The fundamental question presented is whether the pro¬ 
posed dual rates constitute in themselves an “agreement” with¬ 
in the meaning of section 15 of the Shipping Act, 1916. We 
submit that they are not an “agreement”; that formal approval 
by the Board within the meaning of section 15 is not required 
as a condition precedent to their use; and that in declining 
to suspend the rates, the Board took only interlocutory action 
of a discretionary nature such as is not ordinarily reviewable. 

A. Under the approved conference agreement governing 
the Japan-Atlantic Conference, the carriers agree collectively 
to fix rates which are not unlawful under the Shipping 
Act. The fixing of particular rates pursuant to such an agree¬ 
ment is merely a routine matter contemplated by the basic 
agreement and it requires no specific Board approval As 
early as 1927, the Board in a formal rule making proceeding in¬ 
terpreted the scope of the statutory reference to “every agree¬ 
ment” in section 15 as applying only to the organic agreements 
of conferences which set out the framework within which the 
member lines may subsequently act in combination. Routine 
activities of the conference, even though in every case they in¬ 
volve concerted action by the member lines, require no sepa¬ 
rate formal approval if they are the type of activity contem¬ 
plated by the approved organic agreement. 

Literal construction of section 15 so as to apply to every 
concerted activity would impose an intolerable burden both 
upon the government and upon persons engaged in our foreign 
commerce. This would be particularly true if specific approval 
were to be required for each transportation rate, since confer¬ 
ence operations involve the publication of a myriad of rates 
specifically applicable to particular commodities, origins, desti¬ 
nations, cargo characteristics, routings, pick up and delivery, 
and other factors. 
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Under the Board’s practice, approval of an organic confer¬ 
ence agreement under section 15 confers upon the conference 
a “scope of authority” within which the carriers may lawfully 
act in combination. This construction of section 15 has long 
been relied upon as standard practice by carriers and by the 
Board. It is consistent with the practices respecting confer¬ 
ence activity which both the Interstate Commerce Commission 
and the Civil Aeronautics Board follow under similar statutory 
provisions. 

B. The question is thus raised whether, in the instant case, 
the conference agreement with which we are concerned con¬ 
templates the initiation of dual rates by the conference. If 
they are within the framework of lawful conference activity 
originally approved by the Board, subsequent dual rate filings 
do not constitute new “agreements” under section 15 as that 
section is construed by the Board. 

The agreement “covers the establishment, regulation, and 
maintenance of agreed rates and charges” (J. A. 147) and for¬ 
bids the fixing of rates which are unduly preferential or advan¬ 
tageous, unjustly or unreasonably discriminatory, unfair to 
consignors and consignees, and not offered to all shippers ship¬ 
ping under similar conditions. These conference provisions 
were doubtless framed in contemplation of the relevant provi¬ 
sions of the Shipping Act. In using substantially the same 
language as that of the statute, the conference agreement an¬ 
nounces a range of rate making activity as broad as that per¬ 
mitted by the Act itself, including the establishment of 
differentially fixed rates. It is clear that the standards of law¬ 
fulness of rates set forth in the Act (and substantially repeated 
in the Conference agreement) permit, in proper cases, the use 
of dual rates. Such rates are not per se unlawful, but rather 
will be held lawful or unlawful in the light of the particular 
facts and of the relevant criteria of lawfulness set up in Ship¬ 
ping Act. 

C. The Board’s construction and administration of section 
15, in addition to being the only workable method, also amply 
protects the public interest and is entirely consistent with the 
legislative intent underlying the Shipping Act'. Under section 
22 of the Act, any person, or the Board upon its Own motion, 
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may attack the lawfulness of any rate. If the fate is found 
unlawful, section 22 authorizes the Board to award reparations. 
Furthermore, where any particular conference activity is found 
to be obnoxious under the Act, the Board under sections 15 
and 25 of the Act may revoke its approval of the basic con¬ 
ference agreement, and thus disable the carriers from actingin 
concert. 

* V. - «. 

General Order 76 implements this pattern of regulation. 
Following the decision in hbrandtsen v. United States, 96 F. 
Supp. 883 (S. D. N. Y. 1951), the Board has deemed it 
necessary to be informed as to the reasonableness of the spread 
or differential between the dual rates. General Order 76 calls 


for the submission of information relative to this question; it 
is purely procedural and does not contemplate Board “approval” 
of the dual rates, since such approval is a substantive statutory 
requirement applicable only in the case of agreements under 
section 15. On the basis of information submitted in General 
Order 76, the Board may exercise suspension powers derived 
from its plenary authority over the basic conference agreement. 

The legislative history of the Shipping Act clearly indicates 
that the dual rate system was examined by the* legislators 
and was left to the continuing regulation of the agency admin¬ 


istering the Act. The Act did not make dual rates unlawful 
per se. No court or administrative agency has ever held 
dual rates unlawful per se. . 

The reason why Congress forbore to condemn strong eco¬ 
nomic devices like dual rates lies in the nature of ocean ship- 

t __ •» - -- • • ^ ‘ ^ *- 

ping. The capital and operating costs of carriers of different 
nationality differ tremendously, and uncurbed competition 
would inevitably result in the elimination of carriers, particu¬ 
larly those of the United States, who necessarily operate under 
high cost conditions. The result of uncurbed competition 
would in the end be complete monopoly by foreign flag lines. 

The Board’s construction of section 15 is thus supported by 
important and valid considerations of legislative intent, feasi¬ 
bility, protection of the public interest and regulation of com¬ 
petition in ocean shipping. v 

It is the limited function of the courts in reviewing questions 
of statutory application by an administrative agency to deter- 
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mine only whether the agency has applied its statute in an 
unreasoned manner. Courts will decline to substitute their 
judgment for that of an administrative body experienced in the 
specialized problems of a particular sphere of activity. To this 
principle must be added the further consideration that admin¬ 
istrative interpretations of a statute, consistently followed for 
a long period of years, and relied upon by the government 
and by the public generally, will not lightly be overturned by 
courts. In the instant case, petitioner prays this court to de¬ 
cide contrary to these principles. 

n 

A. The Board’s order was purely interlocutory in nature 
and for that reason is not reviewable. In the scheme of admin¬ 
istrative regulation of conference activity, the Board is able to 
exercise effective control over conference practices as a result 
of its broad power to revoke its approval of the basic conference- 
agreement. This power may be exercised so as to disable 
carriers from fixing rates in concert. The Board is thus able in 
effect to suspend conference rates. 

Rates suspension orders are purely interlocutory and always 
are confined to the limited question whether rates will be per¬ 
mitted to go into effect pending agency determination of their 
lawfulness. The Board’s order on its face is directed to the- 
question whether the rates should be suspended preliminary 
to a hearing on the merits, and the same order expressly directs 
that a hearing be held. Thus the Board’s order is in every 
respect identical with suspension orders of other agencies. 
Such orders are interlocutory, and without exception they aro 
considered by courts to be unreviewable. Efficient agency pro¬ 
cedure as well as the doctrine of exclusive primary jurisdiction 
require that the Board’s disposition of this question be uninter¬ 
rupted by judicial intervention. And the Hobbs Act upon 
which this suit is founded expressly confines the jurisdiction of 
this court to the review of final orders only. 

Merely because the Board’s denial of the petitions for rate- 
suspension may be followed by a direct impact upon the cir¬ 
cumstances of the parties, it is not for that reason alone a final 
order. Even where irreparable damage results, interlocu- 
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tory orders are unreviewable. In every case courts are in¬ 
quired to withhold their intervention until the full reach of 
the administrative process has been completed. Where, as 
here, the Board’s order in terms grants to Petitioner a hearing 
on the merits of his complaint, courts are required to refrain 
from acting until the Petitioner has exhausted his administra¬ 
tive remedies. These remedies have yet to be pursued by 
petitioner. If his complaint is meritorious, he may be awarded 
reparations pursuant to section 22 of the Act. If his complaint 
is held to be unfounded, he has suffered no legally cognizable 
harm. 

B. Furthermore, because the Board’s order constitutes a 
proper exercise of discretion, it is for that reason, also, unre¬ 
viewable. Applications for rate suspension are directed clearly 
to the discretion of the administrative agency, and call for 
extraordinary relief. The agency’s decision upon such an apt* 
plication turns upon an exercise of informed judgment, de¬ 
rived from experience in the particular field confided to the 
agency’s jurisdiction. It is for the Board, and not for courts, 
to determine whether suspension of rates is warranted. In 
reaching this determination it is the Board’s function to weigh 
the conflicting claims. It is precisely this type of agency func¬ 
tion in which administrative expertise finds its proper place. / 


The proposed dual rates do not constitute an “agreement” 
within the meaning of section 15, but rather an authorized 
rate-making activity within the scope of the basic confer¬ 
ence agreement heretofore approved by the Board. >v 


^ ' • t 4 r • \ • • * • i ^ * '*.#»f’***T 

The fundamental premise upon which the Petitioner and 
the Department have constructed their arguments is the propo¬ 
sition that the dual rates proposed by the Conference constitute 
in themselves an agreement under section 15 of the Shipping 


Act, 1916 (46 TJ. S. C. 830). From this fundamental premise, 
it is argued that formal Board approval is required by law 
as a condition precedent to the Conference’s use of the dual 
rates: that formal Board approval may be granted only after 








full hearing; and that since it was not predicated upon a hear* 
ing, the Board’s order is invalid. 

We propose rather that the dual rates filed with the Board 
do not constitute in themselves an agreement within the mean¬ 
ing of section 15; that formal approval by the Board as con¬ 
templated by section 15 is not required as a condition pre¬ 
cedent to their effectuation; and that in declining to suspend 
them, the Board took only interlocutory action of a discretion¬ 
ary nature such as is not ordinarily re viewable. 

We submit further that it is the basic conference agreement 
establishing the machinery for rate making which requires 
Board approval under section 15, rather than the particular 
rates fixed pursuant thereto. This approval carries with it 
exemption of the conference agreement and the conference 
activities under it from the antitrust laws. In no sense does 
this approval grant the conference “carte blanche” authority 
involving complete abdication of Board responsibility, as Peti¬ 
tioner and the Department would have this Court believe. The 
Shipping Act reposes in the Board plenary authority over con¬ 
ferences and their practices, making them subject to constant 
surveillance and regulation by cease and desist order or can¬ 
cellation of the basic conference agreement where, after in¬ 
vestigation by the Board upon complaint or upon the Board’s 
own motion, conference practices are found to be in violation 
of the Act. 


A. Where an approved conference agreement provides for collective rate- 
making by members, consequent rate fixing does not constitute an “agree¬ 
ment” within section 15, and does not require prior Board approval. 

Section 15 in express terms requires the filing of “every 
agreement [between carriers] * * * fixing or regulating 
{ransportation rates or fares; giving or receiving special rates, 
accommodations, or other special privileges or advantages; 
controlling, regulating, preventing or destroying competition 
* • • ” Board approval of such agreements enables carriers 
lawfully to act in concert, free of the antitrust law?; without 
such approval, concerted action by carriers is unlawful. 

Following the enactment of the Shipping Act, it soon became 
apparent that effective administration of the Board’s regular- 
tory powers required a workable delineation of the areas in 
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winch the Board is required to exercise its comprehensive 
authority to effectuate the purposes and policy of the Act. 
Wide divergence of practice had arisen among conferences in 
their efforts to comply with section 15. Many of the confer¬ 
ences considered it necessary to hie the minutes of all confer¬ 
ence meetings; others hied copies of circulars issued by the 
conference secretary to member lines; and others sought 
approval of all tariffs and rate changes. Strictly speaking, 
every conference activity is a concerted action by carriers, and 
it became essential for the Board, therefore, to construe the 
exact scope of the statutory reference to "every agreement,” 
In Ex Parte 4, Section 15 Inquiry, 1 TJ. S. S. B. 121,124-125 
(1927), a rule-making proceeding in which 192 carriers partici¬ 
pated, the Board concluded that section 15 called for the filing 
and approval, not of every concerted action by carriers, but 
only of those "agreements whereby the carriers propose to be 
governed in their conference activities as to matters specified 
in the first paragraph of that section ft* Such agreements 
are to be distinguished from the routine of conference aetivr 
ities.” [Emphasis supplied.] As a result of this interpreter 
tive rule, section 15 has been construed and administered 
through the years so as to require approval of organic agree¬ 
ments of conferences which frame the outlines of collective 
aptiyity, but pot of specific rates or tariff practices adopted 
pursuant thereto. The Board recently said: ‘‘Where basic 
conference agreements have been approved authorizing uniform 
rates, tariff activities pursuant thereto have been considered 
ever a long period of years to be routine operations as tp which 
separate Board approval has not generally been deemed 
required by the statute.” Contract Rqtes—North Atlantic 
Continental Freight Conference, 4 F. M. B.—(issued Septem¬ 
ber 29, 1952, p. 9). Such long established administrative 
practice, uppn which conferences and other interested parties 
have come to rely, is entitled to great weight. ’ United States 
v. Eaton, 169 U. S. 331, 343 (1898); Labor Board y. Virginia 
Power Co., $14. U. S. 469,479 (1941)., .'.7.7 7", *7“ 

Section 15 could hardly have been interpreted otherwise. 
A literal construction of the section so as to apply to “every* 
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of the detail and minutiae of their daily business. Every con¬ 
certed action would require specific approval. Each rate, tariff 
regulation and amendment thereof fixed by a conference en¬ 
tails the concerted action of carriers. Specific approval of 
every conference action respecting publication and enforcement 
of myriad rates and regulations and constant adjustment 
thereof, governing the transportation of particular commodities 
between particular points, together with surcharges, penalties, 
and accessorial service charges, would entail administrative 
facilities, personnel and appropriations beyond the reach of any 
regulatory agency in the field of transportation and beyond the 
scope of any applicable enactment of Congress. 

The resulting burden upon the agency, the industry and 
the shipping public would be unnecessarily and disproportion¬ 
ately great. Conferences function in every important trade 
in which this country’s foreign commerce flows. 4 There are 
137 conference tariffs currently on file, including 62 with dual 
rates. During 1952 rate filings exceeded 2,000 individual rates 
or groups of rates (some of Hie latter containing hundreds of 
individual rates) each month. To give specific approval to 
each rate would cast upon the Board an intolerable burden of 
detail greatly exceeding anything required of any other regula¬ 
tory agency. So great would be the burden of passing upon 
every agreed rate that approvals, if required, would obviously 
tend to become merely formal, throwing the cover of official 
condonation over what could not in fact be explored. 

The rule that emerged from the Board’s Section 15 Inquiry , 
1 U. S. S. B. 121 (1927), characterized rate filings pursuant 
to approved organic agreements as routine operations requiring 
no specific Board approval. 5 It may appropriately be said 

4 Essential trade routes in the foreign commerce of the United States reach 
ports all over the world. Administrative regulation corresponding to that 
of the Board is exercised in almost every trade by foreign authorities. The 
imposition of burdensome requirements by the Board upon carriers in such 
trades could have detrimental effects upon the comity necessary in inter¬ 
national trading. 

* This construction of section 15 is apparently not disputed by Petitioner 
or the Department. See Petitioners brief, p. 12; the Department’s brief, 
pp. 8,16. Thus, while they do not argue that “single rates” require specific 
Board approval, being within the conference’s scope of approved activity, 
they contend that dual rates are new agreements within the -m owning of 
section 15, and hence require specific Board approval. 
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that the approval of the organic conference agreement comers 
a "scope of authority” within which the carriers may lawfully 
act in concert without specific Board approval of each act. 
Quite apart from the intolerable administrative burden upon 
the Board and the undue interference with the shipping public, 
there would be little logic in requiring specific approval of every 
rate after the conference has obtained approval of an agree¬ 
ment announcing that its members have agreed to fix rates in 
concert. Such a practice would deprive the approval of the 
organic agreement of any significance, since irrespective of its 
approval by the Board, every subsequent conference action 
would still require separate, formal Board approval. Instead, 
the Board properly regards approval of the organic agreement 
as an extension of authority to carriers to act in concert within 
the scope of the agreement, subject always to the regulatory 
authority of the Board. See Putnam v. Air Transport Astfn, 
112 F. Supp. 885 (S. D. N. Y. 1953). 

Thus authorized to act in concert, carriers may fix rates appli¬ 
cable to water transportation in a fashion not unlike that in 
which carriers fix rates applicable to rail and air transportation 
subject to the Interstate Commerce Act or the Civil Aero¬ 
nautics Act. Such rates are not approved in advance of their 
effective date, but they are at all times subject to administra¬ 
tive authority under the standards of lawfulness set forth in the 
regulatory statute, which may be invoked by complaint or upon 
the agency's own motion. ,• 

The Board's construction and administration of section 15, 
pursuant to Ex Parte 4, Section15, Inquiry , 1 U. S. S. B. 121 
(1927), has long been consistently applied and has been relied 
upon as standard practice by the agency and the shipping pub¬ 
lic. The Board has never considered that it is called upon to 
accord specific approval to rate filings by conferences, whether 
of "single” or of dual rates. 6 This practice closely resembles 
the practices of other agencies which have similar authority 



> - .* t, i /> ! i 

, * General Order No. 76 sets np procedural requirements governing the 
filing of dual rates as distinguished from “single” rates. As will be dis- 
' cussed below, General Order No. 76 does not result in, nor doee it contemplate, 
formal Section 15 approval or disapproval of any proposed dnalrate system. 
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i Board, for example, is required to approve airline conference 
agreements fixing rates, pooling facilities and the like, and 
once approved, such agreements are exempt from the anti¬ 
trust laws (49 U. S. C. 492-494). 7 Approval by the Civil 
Aeronautics Board carries with it an extension of authority 
to take the concerted action contemplated by the agreement 
of the airlines. In Putnam v. Air Transport Ass’n., 112 F. 
Supp. 885 (S. D. N. Y. 1953), it was held that where an ap¬ 
proved airline conference agreement authorizes the employ¬ 
ment by conference members only of approved travel agents, 
the conference is authorized to boycott unapproved agents. 
If, subsequent to the approval of the agreement, the confer¬ 
ence strikes an agent’s name from its approved list, this action 
requires no specific approval from the Civil Aeronautics Board. 
Such action is, in effect, viewed as being within the scope of 
the conference’s antitrust exemption. 

The court said: 


“The members of the Conference are 'persons af¬ 
fected by’ the order approving the arrangement under 
which plaintiff was appointed and removed. The ar¬ 
rangement authorized the appointment and removal of 
the plaintiff. Can it be said that, when the order ap¬ 
proved an arrangement that authorized this ap¬ 
pointment and removal, the appointment and removal 
were ‘authorized’ by the order so as to come within the 
protection of the statute? I think that it would be 
captious to hold otherwise. See United States v. Rail¬ 
way Express Agency, Inc., D. C. D. Del., 101 F. Supp. 
1008. 

“If the claim were made that the machinery thus ap¬ 
proved by the Board was being perverted to accomplish 
some result not contemplated by the Board it might 
be plausibly argued that this perversion was not au¬ 
thorized by the order and was thus not protected. See 


’The Reed-Bul winkle Amendment to the Interstate Commerce Act, 49 
U. S. C. 5b, like its analogue in the Civil Aeronautics Act yras modeled on 
section 15 of the Shipping Act. Under these acts, the particular agreed 
rates are not approved, but only the basic agreements permitting the carriers 
to fix rates. S. Rept. No. 44, 80th Cong., to accompany S. 110, pp. 19-14; 91 
Cong. Rec. 11T6S. " " ' ' “ " '' ’ 
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United States v. Borden Co., 308 XJ. S. 188, 204-205, 
60 S. Ct. 182,84 L. Ed. 181. There is no claim however 
that the action of the Conference under the arrange¬ 
ment has had any result except those which would in¬ 
evitably flow from the exercise of the powers given the 
Conference by the contractual provisions. In other 
words the so-called boycotting of, and discrimination 
against, plaintiff are the inevitable result of the Board- 
sanctioned agreement among the members of the Con¬ 
ference that they will not employ unapproved agents. 
The same ‘boycotting’ and ‘discrimination’ would re¬ 
sult in the case of any agent who was stricken from the 
list.” Putnam v. Air Transport Ass’n, 112 Fed. Sup. 
885, 887 (1953). 

We turn to the question whether, in the instant case, the 
initiation of the proposed dual rates is within the scope of ac¬ 
tivity contemplated by the organic Conference agreement. 

& In the case at bar, the proposed dual rates are srithin the scope of the 
conference’s organic agreement. 

It follows from what we have said that the Conference in 
the instant case can lawfully initiate dual rates only if such 
an action falls within the framework of the activities agreed 
to in the basic conference agreement—or, in the language of 
the Putnam decision only if dual rate filing is not a “per¬ 
version” of the agreement, not contemplated by the Board 
when it approved the basic agreement.? 

We think it is clear that the “scope of authority” under 
which the Conference functions includes the authority to fix 
dual rates, as weU as other types of differentially fixed rates. 
Agreement No. 3103, approved by the Board’s predecessor, 
ff COvers the establishment, regulation and maintenances of 
agreed rates and charges, for or in connection with the trans¬ 
portation of all cargo in vessels owned, controlled, chartered 
and/or operated by the parties hereto in the trade covered 

i* ?f .. 

•It is contended by the Department that the language of the agreement 
quoted herein precludes the fixing of dual rates by the Conference because 
U contains no express proyisiou calling fpr dual rftfll, png, indeed, prohibits 
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by this agreement including cargo transshipped at ports within 
the scope of this agreement” (J. A. 147). It also provides 
that “there shall be no undue preference or advantages nor 
unjust or unreasonable discrimination nor unfair practices 
against any consignor or consignee by any of the parties 
hereto” (J. A. 149), and that the “giving or receiving of special 
rates * * # not offered to all shippers shipping under similar 
conditions is prohibited” (A. J. 150). 

These provisions set up a machinery for collective fixing of 
rates, to be guided by standards of rate-making no more restric¬ 
tive than those established in the Act. The language of Hie 
agreement closely resembles the statutory language set up by 
such sections as 16 and 17 of the Act which prohibit unjust dis¬ 
crimination, undue preference or unfair practices between 
shippers or consignees on the part of carriers. Without doubt, 
the phraseology of the conference agreement was drafted with 
the Shipping Act specifically in mind. The agreement, look¬ 
ing to the establishment of rates which conform to these 
standards, thus contemplates in effect a standard of ratemaking 
by the conference no less broad than the standards of law¬ 
fulness set out in the Shipping Act. And, as we shall demon¬ 
strate, under these standards dual rates are lawful in proper 
cases. 

As is discussed more fully below (pp. 26-28) in connection 
with the legislative history of the Shipping Act, it is dear 
that under Hie Act dual rates are not per se unlawful, but are 
to be evaluated in any given case in terms of the general 
criteria of lawfulness set up in Hie Shipping Act as applied to 
the facts of the case. Svxiyne & Hoyt, Ltd . v. United States, 
300 U. S. 297, 304 (1937) confirms that application of these 
criteria will determine whether a particular dual rate system 
is unjustly discriminatory. In that case, the Supreme Court 
made it plain that unlike deferred rebates, for example, which 
are expressly prohibited in section 14, First, dual rates are not 
unlawful per se. Ibid, n. 3, p. 307. Like other differentially 
fixed rates, dual rates will be found lawful where there is. a 
need for them and the differential between the rates is sup¬ 
ported by valid transportation considerations—in short, they 
are not “unjustly discriminatory” or otherwise unlawful, where; 
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upon consideration of fundamental transportation factors, i. e., 
cost or value of the service, the effect of unchecked competition 
and the need for stability of rates, the Board can properly find 
the use of dual rates to be justified, and the differential to be 
reasonable. Rawleigh v. Stoomvart, et al., 1 U. S. S. B. 285 
(1933); Pacific Coast European Conference Agreement, 3 
U.S.M.C.11 (1938). 

Because the quoted provisions of the conference agreement 
comprehend substantially the same standards of rate-making 
as those expressed in the Act, it is fair to say that the agree¬ 
ment looks to the establishment of all lawful rates, including 
dual rates as well as other differential rates. Thus, the Confer¬ 
ence is not precluded under its agreement from imposing, for 
example, surcharges upon particular categories of traffic which 
involve higher cost to the carrier. The Board’s approval of the 
basic agreement to fix lawful rates operates as a grant of au¬ 
thority to fix rates, including dual rates or other differentially 
fixed rates, so long as they are not unjustly discriminatory or 
otherwise unlawful.® Upon complaint, or upon the Board’s 
own motion, dual rates are subject to comprehensive regula¬ 
tion; like any other rates, they are evaluated under the stat¬ 
utory criteria of lawfulness as applied to the facts of the case, 
and must meet the test of freedom from any taint of unjust dis- 

* Consistent with this rationale, the Board does not regard it necessary 
for conference agreements to include specific provision for the establish¬ 
ment of dual rates, if the agreement contemplates the fixing of lawful rates 
generally. Thus, in Rawleiffh v. Stoomvart, 1U.S.S. B. 285 (1933); Phelps 
Bros . v. Cosulich-Societa, 1 U. S. M. C. 634 (1937), Sprague S. S. Agency v. 
A. S. Jvarans Rederi, 2 TJ. S. M. C. 72 (1939), and Pacific Coast European Con¬ 
ference, 3 U. S. M. C. 11 (1938), the Board, upon complaint or its own motion, 
considered the lawfulness of particular dual rates. An examination of 
the basic agreements discloses that in each case no express provision was 
included respecting dual rates. It is significant that the Board did not 
consider it necessary to advert in the various opinions to this fact. In¬ 
stead it appears to have been implicitly understood that a basic agreement 
authorizing the conference to fix lawful rates authorized It to fix lawful 
dual rates as welL Agreement No. SQJjfl-West Coast of Indonesia and 
Pakistan/USA Conference, Docket No. 685, cited by Petitioner as an ex-: 
ample of a Board requirement for deletion of a specific dual rate provision 
in the conference was discontinued upon stipulation of the parties and is 
no authority for the contention of Petitioner that conference agreements 
must contain express provision for dual rates. „ . r 
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crimination, detriment to commerce or other violation of ap¬ 
plicable sections of the Act. 

C. The Board's construction of section 15 protects the public interest and is 
consistent with the legislative intent. 

» • • * 

In addition to being the only workable construction, the 
Board’s construction of section 15, as applied to conference 
rate fixing, affords ample protection of the public interest. 
Under section 22, any person, or the Board upon its own mo¬ 
tion, may attack the lawfulness of any rate. 10 Under section 
22, the Board is empowered to award reparations to complain¬ 
ants injured by violations of the Act. Furthermore, the Board 
has plenary power over conference activity by reason of its 
broad jurisdiction over conference agreements. Under section 
15, “the Board may by order disapprove, cancel, or modify any 
agreement, or any modification or cancellation thereof, whether 
or not previously approved by it,” that it finds unjustly dis¬ 
criminatory, or to operate to the detriment of commerce, or to 
be in violation of the Shipping Act. Under section 25 (46 
U. S. C. 824), the Board may reverse, suspend, or modify, upon 
such notice and in such manner as it deems proper, any order 
made by it. The broad power of the Board to reverse, suspend 
or modify an order of approval of the Conference’s organic 
agreement affords comprehensive regulatory control over con¬ 
ference activity pursuant thereto. 11 Where that activity con¬ 
sists of the use of a dual rate system found to result in unjust 
discrimination or otherwise to violate the Act, the Board is 
empowered to modify or cancel the basic conference agreement. 

As said in Contract Routing Restrictions, 2 U. S. M. C. 220, 
227(1939): 

" Questions as to the lawfulness of rates, whether dual rates or “sWgte” 
rates, are subject to the exclusive primary Jurisdiction of the Board. Far 
Bast Conference v. United States, 342 tf. S. 570 (1852); United States Xdvt- 
gation Co. v. Canard, 284 U. S. -474 (1982). 

“ See Port Differential Investigation, 1 U. S. S. B. 61 (1825), the first case 
in which the Board exercised its power over the activities of lines Set ihg t& 
concert pursuant to a section 15 agreement Finding that the agreement 
operated unfairly as between carriers, the Board disapproved and canceled it 

The earlier case of Eden Mining Co. v. Blue fields Fruit & 8. S. Co-, 1 
U. S. S. B. 41 (1922), in which the Board considered a dual rate tariff pro¬ 
vision, related to rates filed by a single carrier, not subject to section 15. 
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“The conference agreements make the cdhtraetef pos¬ 
sible, and if the' contracts are unjustly discriminatory dr 
otherwise unlawful, it follows that the conference agree¬ 
ments tod may be canceled tinder section 15 if such die- 
crimination is not removed.” h 

General Order 76 was 
pattern of regulation, 
v. United States, 96 F. Supp. 883 (S. D. N. Y., 1951, afFd., 342 
U. S. 950, by an evenly divided Supreme Court), 1 * the Board 
has considered it necessary to be fully advised in advance sis to 
the reasonableness of the spread between dual rates. Accord¬ 
ingly, General Order 76 calls for the submission of information 
relevant to that question. It contemplates no change in the 
substantive requirements applicable to agreements under sec¬ 
tion 15, and merely sets up a procedure to enable the Board 
better to inquire into the basis of a rate differential. As here¬ 
tofore, rate filings (including those subject to General Order 
76) do not require formal approval such as that required for 
conference agreements under section 15. -If, in the exercise of 
its discretion, the Board should regard as objectionable the 
statement filed pursuant to General Order 76, it may direct 
the conference to postpone the effective date of the proposed 
dual rates under sanction of Board revocation of its order of 
approval of the basic agreement. This is by ho means a dis¬ 
approval of the particular rates themselves, for as we have 
shown advance “approval” of such rates is not required. Such 
power as the Board has over proposed rates, in advance of 
their effective date, derives from the Board’s power over the 
basic conference agreement. Contract Bates—-North Atlantic 
Freight Conference , 4 F. M. B.—,- (September 29, 1952). 

13 More recently; Iri Contract Rate*—North Atlantic Continental Freight 
Conference, Docket, No. 724, 4 P.M. B.—( mimeographed slip copy dated 
September 29, 1952) the Board directed that conference to refrain from 
instituting proposed dual rates, under sanction of having its basic agree¬ 
ment disapproved and canceled. v ' l " 

* That decision held merely that where the spread between the particular 
contract and the non-contract rate had been found by the* Court to have been 
arbitrarily fixed, the rates were “unreasonably, and therefore unjustly, dis¬ 
criminatory; and the dual rate provisions which permit such rates dre 
invalid." Ibid, p. 889. The decision must be confined to its peculiar facts’ 
and its affirmance by an evenly-divided Supreme Court establishes nhr 
precedent United States v. Pink , 315 U. S. 203,216 (1942); Hertz v. Wood¬ 
man, 218 U. S. 205, 212 ef seq. (1910). 


promulgated in implementation of this' 
Following the decision in Isbrandtsen 
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The legislative history of the Shipping Act makes it evident 
that the Board’s administration of section 15 is consistent with 
the congressional intent to permit dual rates in proper cases, 
and to leave to the Board’s determination the question whether, 
in each particular case, the rates are lawful. Pacific Coast 
European Conference Agreement , 3 U. S. M. C. 11 (1938). It 
is clear from the report of the House Committee on the Mer¬ 
chant Marine and Fisheries 14 that dual rate contracts had been 
considered and were well understood by the Committee. The 
report reads (p. 290): 

“(a) Joint Contracts made by the conference as a 
whole.- —Such contracts are made for the account of all 
the lines in the agreement, each carrying its proportion 
of the contract freight as tendered from time to time. 
The contracting lines agree to furnish steamers at reg¬ 
ular intervals and the shipper agrees to confine all ship¬ 
ments to conference steamers and to announce the 
quantity of cargo to be shipped in ample time to allow 
for the proper supply of tonnage. The rates on such 
contracts are less than those specified in the regular 
tariff, but the lines generally pursue a policy of giving 
the small shipper the same contract rates as the large 
shippers, i. e., are willing at all times to contract with all 
shippers on the same terms.” 

Other well recognized conference practices were also considered 
at length. Among these, the Committee noted the deferred re¬ 
bate system, of which it said (Alexander Report, P. 307): 

“By deferring the payment of the rebate until three or 
six months following the period to which the rebate ap¬ 
plies ship owners effectively tie the merchants to a group 
of lines for successive periods. In this connection it is 
argued that the ordinary contract system does not place 
the shipper in the position of continual dependence that 
results from the deferred rebate system.” [Emphasis 
supplied.] 

14 H. E. Doc. 805, 63rd Cong., 2nd Sess. This report is referred to herein¬ 
after as the “Alexander Report”. The Shipping Act is the direct outgrowth 
of the Committee’s comprehensive investigation of ocean shipping. 
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Deferred rebates were expressly pronounced unlawful in the 
resulting legislation, 15 but no provision was enacted with re¬ 
spect to the “ordinary contract system.” In expressly outlaw¬ 
ing deferred rebates, but not the “ordinary contract system”, 
Congress left the matter to be regulated by the Board subject 
to the statutory standards set up in the Act. As stated by one 
of the Alexander Committee members, “Many of the unfair 
practices had become so firmly established and contained in 
many instances elements of usefulness that, with the exception 
of some of the more prominent ill practices, it was considered 
that a system of regulation and control of water transportation 
would be for the best interest of the public” and the carriers. 
53 Cong. Rec. 8095. In effect, Congress considered the contract 
system to be an established conference practice to be regulated 
by the administrative agency in the same manner as Con¬ 
gress had authorized it to regulate transportation rates, 
charges, tariffs and other practices within the standards of 
the Shipping Act. Were it the intention of Congress to outlaw 
dual rates, it could easily have found the necessary language. 

The Supreme Court has confirmed the principle that under 
the standards set forth in the Shipping Act, dual rates are law¬ 
ful in proper cases. In Swayne & Hoyt, Ltd. v. United States, 
300 U. S. 297,307 (n. 3) (1936), it said: 

“Section 14 of the Shipping Act defines the term ‘de¬ 
ferred rebate’ as ‘a return of any portion of the freight 
money by a carrier to any shipper as a consideration for 
the giving of all or any portion of his shipments to the 
same cm* any other carrier, or for any other purpose, the 
payment of which is deferred beyond the completion of 
the service for which it is paid, and is made only if, dur¬ 
ing both the period for which computed and the period 
of deferment, the shipper has complied with the terms 
of the rebate agreement or arrangement.’ 

“The report of the House Committee on Merchant 
Marine & Fisheries, H. R. Doc. 805,63rd Cong. 2d. Sess. 
(1914), recommended (p. 307) the prohibition of de¬ 
ferred rebates, adopted in paragraph 14 of the Shipping 

* Shipping Act, 1916, section 14 First (46 U. 8. O. 812 First). 
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Act, because it operated to tie shippers to a group of 
lines for successive periods, and because the system ‘is 
unnecessary to secure excellence and regularity of serv¬ 
ice, a considerable number of conferences being oper¬ 
ated today without this feature.’ See, e. g., pp. 103-105, 
200. The_Committee recognized that the exclusive con¬ 
tract system does not necessarily tie up the shipper as 
completely as ‘deferred rebates,’ since it does not place 
him in ‘continual dependence’ on the carrier by forcing 
his exclusive patronage for one contract period under 
threats of forfeit of differentials accumulated during a 
previous contract period. Accordingly the Committee 
did not condemn the contract system completely. Cf. 
W. T. Rawleigh Co. v. Stoomvaart, 1 U. S. S. B. 2S5.” 
[Emphasis supplied.] 

Section 15 itself contains no indication that Board treat¬ 
ment of dual rates initiated by conferences under that section 
shall be different from the treatment of other conference rates 
and practices generally. The substantive requirement of speci¬ 
fic approval of agreements set forth in section 15 makes no 
distinction between those authorizing dual rates and those 
authorizing any other kind of rates. On the contrary, the re¬ 
quirement of filing and approval of agreements and the anti¬ 
trust exemption that flows therefrom apply in equal measure 
to those “fixing or regulating transportation rates or fares” 
and those “giving or receiving special rates, accommodations, 
or other special privileges or advantages.” Thus, where the 
organic conference agreement contemplates dual rate fixing, 
subsequent dual rate filings, like other routine activities, require 
no specific approval. 

Nor can it be argued that because dual rates are a powerful 
economic weapon, they should for that reason alone require 
specific Board approval. It is true that the thrust of the law 
is usually in the direction of greater, rather than less, competi¬ 
tion. But the realities of ocean shipping, well recognized by 
the Alexander Committee and corroborated by the experience 
of the Board, render such a generalization largely inapplicable 
to that industry. Great variations obtain in the costs—both 
capital and operating—of shipping companies of different na- 



tionality. For example, it is well recognized that the costs of 
ship operation and construction under the American flag greatly 
exceed those under any other flag. 10 Uncurbed competition in 
an industry characterized by such radically different cost fac¬ 
tors was expressly found by the Alexander Committee to be 
undesirable. Conference agreements, if put under the sur¬ 
veillance of an authorized administrative body, 

“* * * are held to furnish the means for taking care of 
the disabilities of the weaker lines, whereas unrestricted 
competition based upon the survival of the fittest, tends 
to restrict the development of the lines and in the end 
must result in monopoly.” Alexander Report, p. 295. 
Consequently, in recommending reasonable regulation rather 
than dissolution of the conferences, the committee “was in¬ 
fluenced by the consideration that if we would break up these 
combinations and restore destructive competition, it would ul¬ 
timately lead to consolidation and monopoly.” 53 Cong. Rec. 
8077. 17 Clearly, the regulatory scheme contemplated by the 

“This fact has received elaborate statutory recognition. The Merchant 
Marine Act, 1936, 46 U. S. C. 1101 ct scq., authorizes the award of operating- 
differential and construction-differential subsidies to American-flag liner 
services. The subsidy is intended to enable the subsidized operators to con¬ 
struct and to operate vessels at costs comparable to those of their foreign 
competitors. 

” Mr. Burke, a member of the Alexander Committee, said in addressing 
the House: 

It was found by your committee that many of the unfair practices 
had become so firmly established and contained in many instances 
elements of usefulness that, with the exception of some of the more 
prominent ill practices, it was considered that a system of regulation 
and control of water transportation would be for the best interest 
of both the public and those interested in water transportation * * *. 
Consequently, the conclusion was forced upon the Committee that 
the advisable thing to do was to create a new board or commission, 
to be known as the Shipping Board.” 53 Cong. Bee. S095. 

Consistent with this philosphy, the Board has in the past outlawed dual 
rates where their “elements of usefulness” no longer exist, such as where 
the danger of uncurbed competition has been removed. Thus, in the inter¬ 
coastal trade, dual rates have been held unlawful because the Intercoastal 
Shipping Act, 1933,46 U. S. C. S43, et seq., established a statutory framework 
tending to insure stability of rates and service. Intercoastal Investigation , 
1935, 1 U. S. S. B. B. 400 (1935); afTd sub nomine Sioayne <Z Hoyt, Ltd ., v. 
United States, 300 U. S. 297-305 (1937). 
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Committee envisaged the creation of an expert regulatory body 
within whose informed discretion would be left the resolution 
of precisely the type of question here presented, that is, one 
requiring a balance between uncurbed competition on the one 
hand and regulated collective activity on the other. This was 
expressly found to be the case by the Supreme Court in Svxiyne 
& Hoyt, Ltd., v. United States, 300 U. S. 297 (1933), when dis¬ 
cussing the Board’s predecessor’s decision respecting a partic¬ 
ular dual rate system, the Court said: 

“In determining whether the present discrimination was 
undue or unreasonable the Secretary [of Commerce] 
was called upon to ascertain whether its effect was to ex¬ 
clude other carriers from the traffic, and if so, whether as 
appellants urge it operated to secure stability of rates 
with consequent stability of service and, so far as either 
effect was found to ensue, to weigh the disadvantages of 
the former against the advantages of the latter.” Ibid., 
at p. 304. 

It was to such an exercise of administrative judgment that 
Congress left the question whether proper conditions existed 
for the employment of dual rates. 1 * 

If the dual rate system be considered drastic, so too must be 
considered the results of uncurbed competition. Dual rates 
have traditionally been one of the mechanisms helping, in suit¬ 
able cases, to control otherwise unchecked competition. When 
that mechanism is found unnecessary, the Board, as it did in 
Intercoastal Investigation, 1986, 1 U. S. S. B. B. 400 (1935), 
has held them unlawful. Certainly it cannot be said that solely 
because they are a strong economic weapon, they must for that 

“ The history of this subject in Congress subsequent to the Shipping Act 
is informative, and affords no support for the contention that the Shipping 
Act does not contemplate dual rates. For example, various bills from which 
Congress evolved the Merchant Marine Act, 1986, provided for the use by 
conferences of rebates in consideration of agreements for exclusive patron¬ 
age—e. g. H. R. 8555, 74th Cong., 1st Sess., sec. 1106; H. R. 7521, 74th Cong., 
1st Sess., sec. 1006; S. 2582, 74th Cong., 1st Sess., sec. 1106. H. R. 8555 con¬ 
tained such a provision when it passed the House. None of these bills re¬ 
ferred to the contract system. It is fair to infer that the draftsmen of these 
measures omitted such reference because they deemed it unnecessary and 
assumed the contract system to be authorized in proper cases by existing law. 
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reason alone be considered an agreement under section 15, and 
hence required to meet a substantive standard different from 
that applicable to rates generally. 

In summary, the Board’s construction of section 15 is one of 
long standing. It is consistent with the legislative intent to 
subject conference practices to continuing regulation under the 
Shipping Act. It is required by the practical impossibility of 
according specific approval or disapproval to every rate filing 
and to other routine conference activity. It nevertheless 
affords protection to the public interest. And it is consistent 
with the need in ocean shipping for regulated yet strong con¬ 
trols over uncurbed competition. 

D. Review of the Board’s order entails substitution of the court’s judgment 

for that of the Board. 

It is the function of courts, in reviewing questions of statu¬ 
tory application such as that involved in the Board’s adminis¬ 
tration of section 15, to determine whether the agency has 
construed and applied its statute in a just and reasoned manner. 
The Board has primary authority to decide issues under the 
Shipping Act—including the issue whether a given conference 
activity constitutes an “agreement” within section 15. Far 
East Conference v. United States, 342 U. S. 570 (1952); U. S. 
Navigation Co. v. Cunard S. S. Co., 284 U. S. 474, 486 (1932). 
In the Cunard case, the Supreme Court said (at p. 486): “If 
there be a failure to file an agreement as required by section 15, 
the Board, as in the case of other violations of the Act, is fully 
authorized by section 22, supra, to afford relief upon complaint 
or upon its own motion. Its orders, in that respect, as in other 
respects, are then # * * for the first time, open to a judicial 
proceeding * * *” The question whether a given conference 
action constitutes an “agreement” is essentially a question of 
statutory construction, and it is the type of administrative 
question in which courts traditionally are loath to substitute 
their judgment for that of the agency. 1 * This has been the rule 
followed by courts in dealing with such questions as whether a 

* In Commietioner of Internal Revenue v. South Tea. Lumber Co., 333 
U. S. 496, 001 (1948), the court said: ‘This Court has many times declared 
that Treasury regulations must be sustained unless unreasonable and plainly 
inconsistent with the revenue statutes • • 
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particular person is a “producer’'* of coal within the meaning of 
the Bituminous Coal Act of 1937, Gray v. Powell, 314 U. S. 
402 (1941); or whether a particular carrier is an “interurban 
electric” line within the meaning of the Railway Labor Act, 
Shields v. Utah Idaho Central R. Co., 305 U. S. 177 (1938); 
or whether newsboys are “employees” of a newspaper within 
the meaning of the National Labor Relations Act, NLRB v. 
Hearst Publications, Inc., 322 U. S. Ill (1944); or whether 
particular purchases of securities are “fair and equitable” under 
the Public Utility Holding Company Act, SEC v. Chenery 
Corp., 332 U. S. 194 (1947); or whether a particular dual rate 
system results in “undue or unreasonable prejudice or disad¬ 
vantage” within the meaning of the Shipping Act, Swayne & 
Hoyt, Ltd. v. United States, 300 U. S. 297 (1937). Through 
all of these cases runs the common thread that courts will re¬ 
frain from substituting their judgment for that of the agency, 
including agency judgment on questions turning largely on 
statutory construction. “Administrative finality is not, of 
course, applicable only to agency findings of ‘fact’ in the narrow 
literal sense.” SEC. v. Central-Illinois Corp., 33S U. S. 96,126 
(1949). 20 Similar considerations have led the Supreme Court 
to hold that “nothing is more convincing [than the uniform 
practice of the agency] in interpretation of a doubtful or 
ambiguous statute.” Wisconsin v. Illinois, 27S U. S. 367, 413 
(1929). See United States v. Shreveport G. & E. Co., 287 
U. S. 77, 84 (1932); Hirshberg v. Cooke, 336 U. S. 210 (1949) ; 
Ada County v. Oregon S. L. Ry. Co., 97 F. 2d 666 (C. A. 9,1938). 

The petition seeks precisely the same type of judicial inter¬ 
vention in an area of administrative specialization as that 
denied by the courts in the foregoing cases. Here, as in the 
cited cases, the controlling principle is that courts will decline 
to substitute their judgment for that of the agency. 

“The question presented was whether a liquidation plan under section 
11 (e) of the Public Utility Holding Company Act, 15 U. S. C. 79K (3), was 
“fair and equitable” within the meaning of the Act. The court considered 
that it was dealing with "administrative determinations of policy, often 
based upon undisputed facts, in an area in which Congress has given the 
agency authority to develop rules based upon its expert knowledge and 
experience.” Ibid., p. 127. Courts are not free, “in passing upon the 
agency’s determinations, to disregard its judgment in the large areas of 
discretion committed by the Act to that judgment”. Ibid., p. 126. 
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II 

The Board’s order of January 21, 1953, was not a reviewable 
order because it was interlocutory and because it was dis¬ 
cretionary. 

The Board’s order of January 21, 1953 denied the request of 
the Petitioner and the Department for a suspension of the pro¬ 
posed rates pending a hearing by the Board on their protests, 
but granted their request for a hearing. The request for 
suspension of rates was based, inter alia, upon allegations of 
irreparable damage to the Petitioner and necessarily was 
addressed to the discretion of the Board. The Petitioner’s 
comments relating to the statement of the conference filed pur¬ 
suant to General Order No. 76 stated (J. A. 66): 

“(c) For the reasons set forth in the Affidavit of 
Mathew S. Crinkley, filed herewith, and made a part 
hereof, and to save Isbrandtsen from irreparable injury 
and damage, we urge this Board, pending such a Hear¬ 
ing, to postpone and suspend the initiation of this dual 
rate system, on January 23, 1953, and until such time 
as the Board has made its determination herein” 
[Emphasis supplied]. 

The affidavit of Matthew S. Crinkley filed with the peti¬ 
tioner’s comments urged that “to permit this system to go into 
effect, now, pending a full hearing and determination, would 
result in irreparable damage and injury—including the loss of 
hundreds of thousands of dollars not presently, if ever, ascer¬ 
tainable or measurable to our company.” (J. A. 86). The 
affidavit proceeded to recite as facts in support of this con¬ 
tention only that on an occasion when the conference had 
announced to the trade the proposed institution of dual rates 
in November, 1952, two of the company’s ships lay in dock for 
4 or 5 days and no cargo was offered pending initiation of the 
rates. In reply thereto, the conference submitted a memo¬ 
randum and affidavits disputing the Petitioner’s allegations as 
to irreparable damage and asserting that if the proposed rates 
are not permitted to go into effect promptly, irreparable damage 
would be caused not only the conference and its members but 
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merchants in Japan and the United States who depend upon 
and require a regular transportation service at stable and de¬ 
pendable rates (J. A. 118,121,12S-133,136-138). The Board, 
faced with such conflicting statements as to irreparable damage 
and balancing the equities—possible adverse effect upon one 
carrier as against the possibility of a rate war with ensuing in¬ 
stability of rates affecting carriers and shippers as well—refused 
to grant the request for suspension or postponement of the pro¬ 
posed rates. In so doing, it did no more than to exercise its 
discretion as the administrative agency upon which Congress 
had imposed the responsibility for regulation of transportation 
by water in the foreign commerce of the United States. 

The recital in the Board’s order of January 21, 1953, that it 
did not appear either that the differential between the proposed 
rates was arbitrary or unreasonable or that the initiation of the 
proposed contract/non-contract rate system will be unjustly 
discriminatoiy or unfair or detrimental to the commerce of the 
United States or in violation of the Shipping Act, constituted no 
more than a recital, based upon the papers filed pursuant to 
General Order 76, of a preliminary conclusion that there was a 
likelihood that the proposed rates would be ultimately deter¬ 
mined to be lawful under the relevant sections of the Act, such 
as sections 16 and 17. But the ultimate question as to the law¬ 
fulness of the rates was reserved for full hearing on the merits. 

A. The Board’s order was interlocutory, and for that reason is not 

reviewable. 

The jurisdiction of the Court to review the Board’s order of 
January 21, 1953, rests upon the Hobbs Act (Public Law 
901, 81st Cong.; 5 U. S. C. 1030, et seq.). Section 2 of that 
Act places only “final” orders of the Board within the Court’s 
jurisdiction. We submit that the Board’s order was not final 
but only interlocutory. 

Because in the Board’s view rates, including dual rates, of 
Conferences are not Section 15 “agreements”, it has never 
deemed that it is called upon either to approve or to disapprove 
them. The control of the Board over conference activities 
flows from its broad powers over agreements requiring Section 
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15 approval—i. e., the organic or basic conference agreements. 
These powers give the Board effective supervision and regu¬ 
lation over conference rates, which can lawfully be filed in con¬ 
cert only so long as the organic agreement—the source of the 
conference’s “scope of authority”—is afforded the Board’s ap¬ 
proval. Under Section 15, the Board’s power to disapprove, 
and under Section 25, its power to withdraw its approval are 
very broad. Thus it is that the Board by virtue of its compre¬ 
hensive authority over basic conference agreements derives 
authority to suspend specific rate filings in proper cases. 

What was done by the Board in the instant case parallels 
what is commonly done in other fields of rate regula¬ 
tion. 21 The lawfully filed rates of carriers, or of other regu¬ 
lated utilities, are often the subject of protests like those 
filed herein with the Board. The question is then presented 
whether the rates will be suspended pending hearing as to their 
lawfulness or permitted to go into effect. 22 

The Board’s order of January 21,1953, is on its face directed 
to the resolution of the narrow question whether the rates 
should be suspended. It plainly does not purport, nor was it 
intended, to operate as an approval of the proposed rates, in 
the sense that section 15 speaks of “approval.” 

The language employed in the order was the language cus¬ 
tomary in the disposition of petitions for interlocutory relief. 
The premises of the order consist, not of final findings of fact 
by the Board, but only of a recital of what appears from the 
papers relating to the request for preliminary relief. In simi¬ 
lar fashion courts are often presented with petitions for inter¬ 
locutory relief, the grant or denial of which may largely rest 

” This configuration of the case was perceived by the Petitioner, whose 
protest prayed that the Board “postpone” and “suspend” the initiation of 
the dual rate system (R. 82-83, 93-04), and by the Department of Justice, 
whose protest prayed “that the Board suspend, and/or dismiss, disapprove, 
or cancel the proposed rate system” (R. 140). 

* Under the Intercoastal Shipping Act, 1933, section 3, 46 U. S. C. 845, 
the Board has expressly been granted and frequently exercises conven¬ 
tional suspension powers over rates in coastwise and intercoastal com¬ 
merce. The Board has regarded its suspension power over conference 
rates in foreign commerce, although derivative from its powers under sec¬ 
tion 15 and 25, as analogous to its power respecting intercoastal rates. 
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upon the same considerations as those which will be dispositive 
of the ultimate question before the court. In disposing of such 
petitions, courts obviously do not thereby decide the ultimate 
question. In the Findings of Fact and Order of this Court 
granting an interlocutory injunction in the instant case (Opin¬ 
ion of March 23, 1953), this Court made similar preliminary 
findings which nonetheless rest upon the same considerations as 
those which are fundamental to the ultimate decision on the 
merits. In reciting that it appeared that “there is a substan¬ 
tial question whether the Board’s order of January 21, 1953, 
can be sustained”, the Court made the kind of preliminary 
conclusion respecting the ultimate question which is required 
in almost every application for interlocutory relief. It was, 
in short, a consideration of the probability of Petitioner’s 
prevailing on the merits—precisely the same kind of consider¬ 
ation as that required of the Board in the disposition of Peti¬ 
tioners and the Department’s requests for suspension of the 
proposed dual rates. The Board weighed the probability of a 
decision on the merits favorable to the Conference; it consid¬ 
ered equities; and it concluded not to suspend the rates. 

The distinction between a denial of a petition to suspend on 
the one hand, and the ultimate decision as to the lawfulness of 
the rates, on the other, is axiomatic in transportation law. 
Algoma Coal & Coke Co. v. United States, 11 F. Supp. 487 
(E. D. Va. 1935); Carlsen v. United States, 107 F. Supp. 398 
(S. D. N. Y. 1952); Atwood Davis Sand Co. v. Chi. & N. W. Ry. 
Co., 1361. C. C. 471 (1927). 23 This distinction is founded upon, 
the principle that suspension orders, issued as they are in 
prospect of a full hearing on the merits, are merely interlocu¬ 
tory, notwithstanding the fact that they customarily depend 
upon a preliminary conclusion as to the ultimate decision on 
the lawfulness of the rates. Being interlocutory, they are not 
susceptible to judicial review until the administrative agency 
has had an opportunity to issue a final order. The Board’s order 
of January 21, 1953, was likewise issued in prospect of a full 

“Equally well settled is the converse: that suspension of rates cannot 
be considered to be a formal finding that they are unlawful. Manhattan 
Transit Co. v. United States, 24 F. Supp. 174 (D. Mass. 1938). 



37 


hearing on the merits; indeed it ordered in terms that a hear¬ 
ing be held. 24 

The questions as to lawfulness of the rates which were raised 
in the protests are matters confided to the primary exclusive 
jurisdiction of the Board. United States Navigation Co. v. 

► Cunard, 284 U. S. 474 (1932); Far East Conf. v. United States, 
342 U. S. 570 (1952). The hearing scheduled for October 5, 
1953 is a necessary predicate to a final order by the Board. Only 
final orders of the Board are reviewable under the Hobbs Act; 

<-• interlocutory orders, such as the one considered here, issued 
prior to and in furtherance of the Board’s ultimate disposition 
of the controversy, are not reviewable. 

Because the Board’s order 25 was merely interlocutory, pend- 
*■» ing the hearing which was ordered, the review herein is pre¬ 
maturely sought. Efficient agency procedure, the doctrine of 
exclusive primary jurisdiction, and the explicit language of the 

► Hobbs Act require that the Board’s disposition of the proceed¬ 
ing be uninterrupted by judicial intervention. 

It is not sufficient to argue, as do Petitioner and the Depart¬ 
ment, that because the denial of the petitions for rate suspen¬ 
sion may be followed by a direct impact upon the circumstances 
r of the parties, the denial is for that reason a “final” order. 

Like effects follow in every instance from the denial of a peti- 
4 tion for rate suspension. Orders of an administrative agency, 

issued in prospect of full hearing before the agency, have tradi¬ 
tionally been held unamenable to judicial review, even where 
fundamental questions have been raised as to the agency’s 

* jurisdiction over the subject matter. Thus, where the National 

* 34 At a prehearing conference held August 20, 1953, the parties agreed 
upon October 5,1953, as a convenient date for hearing, and as matters now 
stand the hearing will be held on that date at New York. The hearing was 
not sooner scheduled because of the pendency of the Board’s and the Con¬ 
ference’s petitions for writs of certiorari on appeal from the Court’s order 

▼ of temporary injunction. 

* The argument is made that the Board’s order must fall because no prior 
r hearing was held. Section 15 itself does not expressly provide for a hear¬ 

ing and in any event, it is not here applicable since, as shown above, rates 
including dual rates are not “agreements” within the meaning of this sec¬ 
tion. Section 23 similarly has no relevance here since it applies to orders 
relating to violations of the Act and the Board’s order under review merely 
refuses to suspend rates. 
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Labor Relations Board orders a corporation to appear as re¬ 
spondent to a complaint alleging unfair labor practice, judicial 
review will be withheld, notwithstanding the fact that a serious 
question is raised respecting the jurisdiction of the agency over 
the respondent. Myers v. Bethlehem Shipbuilding Carp., 303 
U. S. 41 (1938). The Myers case made it clear that agency 
orders issued in contemplation of full agency hearing, such as 
in the instant case, are interlocutory and will not be reviewed, 
even in cases where irreparable damage will concededly result 
in the absence of judicial intervention, or where fundamental 
questions of administrative jurisdiction or due process are 
raised. F. P. C. v. Metropolitan Edison Co., 304 TJ. S. 375 
(1938); Petroleum Exploration Co. v. Public Service Com¬ 
mission, 304 U. S. 209 (1938); Eastern Utilities Ass’n. v. S. E. C., 
162 F. 2d. 385 (C. A. 1,1947); Riss & Co. v. I. C. C., 179 F. 2d. 
810 (App. D. C., 1950). This court has held that “the fact of 
irreparable injury and lack of relief therefor is not sufficient to 
establish the privilege of judicial review of [interlocutory] 
administrative action.” Mallory Coal Co. v. National Bitu¬ 
minous Coal Commission, 99 F. 2d. 399, 405 (App. D. C., 
1938). 20 It is evident that, notwithstanding petitioner’s con¬ 
tention to the contrary, even a significant and immediate im¬ 
pact upon the respective positions of the parties resulting from 
an agency order does not suffice to make “final” what is after 
all an interlocutory order, and thus to authorize judicial inter¬ 
vention under the Hobbs Act. 

On the contrary, it is clear that the Board’s order, far from 
being final, leaves to the Petitioner the unimpaired right to 
obtain his remedy before the Board if his position is meritorious. 
Thus, they may fully argue to the Board the question of the 
lawfulness of the rates, i. e., whether they are deferred rebates, 
retaliatory or unjustly discriminatory under sections 14,16 and 
17 of the Act, which questions they now seek to argue before 
this court prior to exhaustion of their administrative remedies 

“ In that case, the Commission proposed to make available to Interested 
parties, including plaintiff's competitors, certain cost data which the coal 
company had been ordered to furnish to the Commission. The order throw¬ 
ing the data open to inspection was held to be a preliminary or procedural 
order, and not one of a definitive character, notwithstanding its immediate 
impact upon the petitioner and the allegation of irreparable damage. 
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before the Board. Under section 22 of the Shipping Act, Peti¬ 
tioner may be awarded reparations in the event that the Board 
finds the proposed dual rates unlawful after the hearing on the 
merits. Even under the Civil Aeronautics Act, which does not 
authorize the award of reparations, it is clear that judicial inter¬ 
vention is not warranted prior to full consideration by the Civil 
Aeronautics Board of the question whether given conference 
action is unlawful. In Apgar Trawl Agency v. International 
Air Transport Ass’n., 107 F. Supp. 706 (S. D. N. Y., 1952), 
the Court, in discussing an action for injunctive relief and treble 
damages alleging an unlawful combination of air carriers, used 
language which is directly pertinent here: 

“The most troublesome problem in the case is the fact 
that the [Civil Aeronautics] Board, in the exercise of its 
jurisdiction, has no authority to award the plaintiff 
damages for an injury suffered as a result of a violation 
of the Civil Aeronautics Act. The decision of the Su¬ 
preme Court in the Cunard case [ U. S. Navigation Co. v. 
Cunard S. S. Co., 284 U. S. 474 (1932)] was grounded 
upon the fact that the allegations of the complaint set¬ 
ting forth antitrust law violations [the precise question 
was the legality of a dual rate system] also constituted 
charges of violations of the Shipping Act, which affords 
a remedy and which to that extent supersedes the anti¬ 
trust laws.” Apgar Travel Agency v. International Air 
Transport Ass’n., 107 F. Supp. 706 (S. D. N. Y. 1952). 

The principle is clear that, even where the final termination 
of the full course of agency proceedings will result in no relief, 
as was true in the Apgar case, courts will decline to intervene 
during such proceedings. Final agency action is nonetheless 
prerequisite to judicial review. It is a fortiori true that judi¬ 
cial intervention is unauthorized where, as here, exhaustion of 
the administrative process carries with it the right to full rep¬ 
aration. No loss confronts petitioner: if the proposed dual 
rates are found unlawful, he may pursue the remedies provided 
in the Shipping Act; and if they are held lawful petitioner has 
suffered no legal wrong. Not this Court, but the Board, is 
charged with the duty of deciding these questions. 
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Even where there is presented so volatile a question as that 
of due process, this court has said that: 

“A choice must necessarily be made between the bur¬ 
den which would be occasioned by interruption of the 
administrative process through the review of interlocu¬ 
tory orders on the one hand, and on the other the burden 
of rehearings which will from time to time result from 
reversal of final orders for lack of due process or other 
error at a given point or points in the proceedings of 
the [Federal Power] Commission”. Aluminum Co. of 
America v. Federal Power Com’n., 130 F. 2d. 445, 452 
(App. D. C. 1942). 

Where, as here, authority to review is by statute confined 
to only final orders, the court must stay its hand. 

B. The Board’s order constituted a proper exercise of administrative 
discretion, and for that reason is not reviewable. 

Not only was the Board’s order interlocutory, but it was 
also an exercise of administrative discretion. The disposition 
of a petition for rate suspension is clearly within the discretion 
of the administrative agency, and for that reason too is not 
amenable to judicial review. Kiser Co., v. C. of Ga. Ry. Co., 
236 F. 573 (S. D. Ga. 1916), aff’d 239 F. 718 (C. A. 5th 1917); 
Algoma Coal & Coke Co., v. United States, 11 F. Supp. 487 
(E. D. Va. 1935); Manhattan Transit Co. v. United States, 
24 F. Supp. 174 (D. Mass. 1938); Carlsen v. United States, 107 
F. Supp. 398 (S. D. N. Y. 1952). See Board of Railroad Com - 
missioners v. Great Northern Ry. Co., 281U. S. 412,429 (1929). 

The facts in the Carlsen case, supra, are most analogous. 
There the plaintiff filed a protest to proposed rates of several 
bus companies and requested the Interstate Commerce Com¬ 
mission to suspend the same pending its determination as to 
their reasonableness. The Commission declined the request 
to suspend and ordered a hearing on the protest, as did the 
Board in this case. The plaintiff thereupon sought review of 
the Commission’s order before a three-judge statutory court 
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which held that the Commission is vested with exclusive au¬ 
thority to suspend rates and that “the court is without power 
to review the exercise of its administrative discretion.” 

The Board's denial of the requests for rate suspension was 
based upon its consideration of the statements submitted pur¬ 
suant to General Order 76. This was an exercise of informed 
discretion, largely dependent upon the Board’s experience in 
the specialty of acean shipping. The weight to be attributed 
to the allegations in the statements, and the inferences which 
should be drawn from them, are for the agency to determine 
rather than the courts. Corn Products Co. v. Federal Trade 
Commission, 324 U. S. 726, 739 (1945). The Board had before 
it allegations of irreparable damage to one carrier if the pro¬ 
posed rates became effective and counterallegations of injury 
to the conference carriers and to shippers and consignees if the 
rates were not permitted to become effective. The balancing 
of the equities in such a situation is confined exclusively to the 
discretion of the Board. It is clear that even “the fact of ir¬ 
reparable injury and lack of relief therefor is not sufficient to 
establish the privilege of judicial review of [interlocutory] ad¬ 
ministrative action.” Mallory Coal Co. v. National Bitumi¬ 
nous Coal Commission, 99 F. 2d 599, 405 (App. D. C. 1938). 

Review of the Board’s disposition of a request for rate sus¬ 
pension (or other interlocutory relief) should be denied for 
the same sound reasons which underlie the doctrine of primary 
exclusive jurisdiction. The Board is a specialized body, well 
versed in the particular problems within its jurisdiction. Far 
East Conference v. United States, 342 U. S. 570 (1952); U. S. 
Navigation Co. v. Cunard S. S. Co., 284 U. S. 474 (1932). The 
role of administrative expertise is at least as great in the dis¬ 
position of applications for extraordinary preliminary relief as 
in the ultimate disposition of administrative questions on their 
merits. Substitution of the court’s judgment for that of the 
agency is in either case inappropriate. 

CONCLUSION 

The petition for review of the Board’s order of January 21, 
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1953, should be dismissed and the order of this court granting 
a temporary injunction staying the Board’s order should be 
vacated. 

Respectfully submitted. 
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ISBRANDTSEN COMPANY, IxC., 


V. 


Petitioner, 


United States of America, Federal Maritime Board, 

Respondents, 


and 


Japan-Atlantic and Gulf Freight Conference, et al., 

Interveners . 


♦ 


BRIEF ON BEHALF OF THE INTERVENERS. 


Statement. 

The present is an application by Petitioner for an inter¬ 
locutory injunction “suspending and restraining the en¬ 
forcement, operation, and execution of so much of the 
[Federal Maritime] Board’s order of January 21, 1953, 
as purported to authorize the Japan-Atlantic and Gulf 
Freight Conference and member steamship lines thereof 
to carry out their announced intention and plan of in¬ 
stituting their exclusive patronage contract rate system 
on January 23, 1953, and thereafter retaliating against 
any shipper who patronizes petitioner.” (Application, 
p. 5.) 
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The petition for review which underlies the Application 
describes the order to be reviewed in language similar to 
that above quoted. The Petition also, in Paragraph 4, de¬ 
scribes the order of January 21, 1953, here sought to be 
reviewed, as one “which purported to modify the confer¬ 
ence agreement by authorizing the use of the exclusive 
patronage contract dual rate system”. The Petitioner 
(hereinafter referred to as Isbrandtsen) seeks, albeit with 
great generality and complete indefiniteness, to substan¬ 
tiate a claim that it will be irreparably injured unless an 
interlocutory injunction shall be granted. Upon a like 
representation to this Court as to the nature of the order 
brought up for review and upon such claim of irreparable 
injury, a temporary restraining order was issued on 
January 22, 1953. 

The Interveners (hereinafter collectively referred to as 
the Conference) contend that the motion for an interlocu¬ 
tory injunction should not be granted for the following 
reasons: 

1. Neither the order of the Federal Maritime Board 
which Isbrandtsen has petitioned the Court to review, nor 
any part of such order, even purports to grant approval 
to the contract system which the Conference intended to 
establish on January 23, nor does it purport to modify 
the Conference Agreement under which the Conference 
is acting by authorizing the use of the contract system. 

2. The order is exactly what it purports to be—official 
Board action granting to Isbrandtsen a hearing upon its 
contention that the Conference should be required to stop 
the use of the contract system and denying Isbrandtsen’s 
application for a postponement of the contract system 
pending such hearing. Since the order deals with purely 
interlocutory matters, it is not a final order which the 
Court is authorized to review under 5 U. S. C. Sections 
1031 et seq. Hence the Court has no jurisdiction to review 
this purely preliminary and interlocutory Board order, 
and it cannot issue an injunction under 28 U. S. C. Section 
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1651(a) in protection of a jurisdiction which it does not 
have. 

3. Isbrandtsen has failed to state a prima facie case for 
permanent equitable relief (a) because the contract sys¬ 
tem is not illegal per se; and (b) because the Statement 
filed by the Conference, pursuant to General Order 76 of 
the Board, substantiates the propriety of the maintenance 
of the contract system by the Conference. 

4. Isbrandtsen does not come into this Court with clean 
hands in that (a) the Petition and the Application for an 
interlocutory injunction mis-described to the Court the 
nature and character of the order sought to be reviewed, 
and omitted documents and substantial portions of the 
facts which are relevant to the Court’s action; and (b) 
because Isbrandtsen has been guilty of rate practices 
which have been repeatedly condemned by the predecessors 
of the Federal Maritime Board; and (c) because the 
Petition is, in one respect, palpably false. 

5. Isbrandtsen has failed to make out a case of irrep¬ 
arable injury. 

6. The granting of an interlocutory injunction would 
work irreparable injury upon all of the members of the 
Conference and upon innumerable merchants, both in 
Japan and in the United States, who have no direct con¬ 
cern with this controversy. 

Conference Action After the Court’s Order of 

January 22. 

The order of this Court on January 22 stayed the 
Board’s order of January 21, pending the hearing of this 
motion. Although the Board’s order merely granted Is- 
brandtsen’s request for a hearing and denied its applica¬ 
tion for a stay of the institution of the contract system 
pending the hearing; and although the order of this Court 
accordingly could do no more than operate as a stay upon 
these two points; and although this Court’s order was not 
received by the Conference until Friday, January 23; and 
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although the order was made without the notice and with¬ 
out the recital of findings mentioned in 5 U. S. C. § 1039 (b); 
nevertheless when telephonic word of the Court’s order was 
received by New York counsel to the Conference, a meeting 
of the New York Committee of the Agents of the Confer¬ 
ence lines was promptly called; and it was promptly 
recommended by cable to the Conference, which sits in 
Tokyo, that the contract system which, by that time, had 
been in effect for a few hours, be suspended. Cable advices 
were received from Tokyo on the morning of January 26 
that the contract system had been suspended. 

This action was taken by the Conference in deference 
to the Court which, so it seemed, had believed that it was 
suspending an order of the Board approving the contract 
system, and therefore desired the Conference to take the 
above indicated action. 

ARGUMENT. 

POINT I. 

The Board’s order of January 21 is not a final 
order subject to review under 5 U. S. C § 1031 
et seq. 

A. The nature of the Board’s order of January 21. 

Sufficient quotation from and reference to the Applica¬ 
tion and Petition appears to demonstrate that Isbrandtsen 
has represented to this Court that the Board’s order of 
January 21, or some part of it, authorized the Conference 
and its members to institute a contract system and modify 
their conference agreement by authorizing them to use 
the contract system. It behooves us to examine the Mari¬ 
time Board order to determine whether or not it pur¬ 
ported to accomplish either of these functions. We think 
it important, therefore, to quote in full the mandatory 
portions of this order: 

“It is ordered, that the requests of the Department 
of Justice and of Isbrandtsen Co., Inc. for a suspen- 
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sion of the proposed contract/non-contract rates of 
the Japan-Atlantic and Gulf Freight Conference, in 
the trade between Japan, Korea, and Okinawa and 
United States Atlantic and Gulf ports, pending hear¬ 
ing and determination, be denied; and 

It is further ordebed, that the requests of the De¬ 
partment of Justice and of Isbrandtsen Co., Inc. for 
a hearing on the said Protest and Comments be 
granted; and 

It is further ordered, that such hearing be held 
before an Examiner of the Federal Maritime Board 
at a time and place to be fixed.” 

We challenge Isbrandtsen to point to a word in the lan¬ 
guage thus quoted from the order which either approves 
the contract system or amends the conference agreement. 

It is elementary law that when a document is annexed 
to a pleading as an exhibit, and the allegations of the 
pleading are at variance with the legal effect of the exhibit, 
it is the document itself which must be governing. Bigio 
v. Kerr Steamship Co ., 297 Fed. 959 (2nd Cir. 1924), cert, 
den. 265 U. S. 592 (1924), and the numerous cases which 
have cited it with approval. 

Perhaps an outline of Federal Maritime Board proce¬ 
dure and the change therein effected by the Rule embodied 
in General Order 76 may be appropriate to enable the 
Court the better to understand the true nature of the 
Board’s order of January 22, and of the reason why 
Isbrandtsen has seen fit to disguise the true nature of 
the order. 

As shown by Exhibit A attached to the Statement filed 
by the Conference pursuant to the Rule (hereinafter re¬ 
ferred to as the Statement), the Conference’s current basic 
conference agreement was approved by the Board’s pre¬ 
decessors on June 25, 1934. The last amendment to the 
conference agreement was approved by the Board on 
August 27, 1952 (footnote 1 to Exhibit B attached to the 
Statement). Because of the lapse of time, Isbrandtsen 
obviously could not review the orders of the Board or its 
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predecessors which approved the agreement or the latest 
amendment. 

Under the settled practice of the Board as it existed 
prior to November 11, 1952, the effective date of the Rule, 
a conference, being authorized by its basic conference 
agreement to agree upon rates, charges, classifications, 
and rules and regulations governing transportation, might, 
without any action whatsoever in addition to the filing of 
its conference agreement, adopt a contract system. 

The basic conference agreement, as amended, effective 
August 27, 1952, contains the following: 

“1. Purpose of agreement. This agreement covers 
the establishment, regulation and maintenance of 
agreed rates and charges, for or in connection with 
the transportation of all cargo in vessels owned, con¬ 
trolled, chartered and/or operated by the parties here¬ 
to in the trade covered by this agreement including 
cargo transhipped at ports within the scope of this 
agreement. 

“2. Freight charges. All freight and other charges 
for or in connection with such transportation shall be 
charged and collected by the parties hereto strictly 
in accordance with rates, charges, classification, rules 
and/or regulations adopted by parties and recorded 
in the tariff or tariffs of the conference. * # 

That the Board recognized that the contract system 
is a part of the rate-making function, is indicated in 
Rawleigh v. Stoomvaart, 1 U. S. S. B. 285, 292 (1933): 

“The contract rate practice as a practice is not 
new, and by implication it must be said to have re¬ 
ceived approbative attention at the hands of a com¬ 
mittee of Congress after a lengthy and painstaking 
investigation of combinations and practices of car¬ 
riers by water. It has presently almost universal 
practical application, being used in multitudinous daily 
transactions by carriers the world over. Like the 
method of charging rates upon a weight or measure¬ 
ment basis, and, in interstate trades, the carload-less 
carload mode of rate making, it is a system of rate 
application which finds acknowledged adaptability in 
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ocean transportation. An important attribute of it is 
equality of rate treatment as between large and small 
shippers. • • •” 

The Board has, in adversary proceedings,, approved, 
conditionally or unconditionally, of the conduct of contract 
systems by conferences whose basic agreements did not 
specifically authorize the maintenance of such system* 
Rawleigh v. Stoomvaart, 1 U. S. S. B. 285 (1933); Phelps 
Bros. & Co., Inc. v. Cosidich-Societa, 1 U. S. M. C. 634 
(1937); Sprague Steamship Agency, Inc. v. A/S I varans 
Rederi , 2 U. S. M. C. 72 (1939) and Pacific Coast 
European Conference Agreement, 3 U. S. M. C. 11 (1948); 

It is true that in none of the cases last cited does the 
Board specifically refer to the form of conference agree¬ 
ment there under consideration. An examination of the 
approved agreements in the archives of the Board, how¬ 
ever, demonstrates that the statements above made are 
correct. 

That the Board has never considered the inclusion in 
a conference agreement of a specific provision authorizing 
the maintenance of a contract system as being essential, 
appears from the language of the Board in Isbrandtsen 
Company, Inc. v. North Atlantic Continental Freight Con¬ 
ference, 3 F. M. B. 235 (1950), reversed on other grounds, 
sub nom. Isbrandtsen Co., Inc. v. United States, 96 F. 
Supp. 883 (S. D. N. Y. 1951); afFd, per cur., by an evenly 
divided court, sub nom. A/S J. Ludwig MowincTcels, 
Rederi v. U. S., 342 U. S. 950 (1952). The Board stated 
(3 F. M. B. at 241): 

“Based on the interpretation [of the Shipping Act, 
§14(3), 46 U. S. C. §812(3)] above outlined, our 
predecessors since 1931 approved no fewer than 32 
conference agreements which provide either specifi¬ 
cally or inferentially for the dual rate system—and of 
these agreements, 24 are now in effect and the respec¬ 
tive conferences are making active use of. the dual rate 
system.” (Italics supplied.) 



8 


At that stage of the administration of the Shipping Act 
by the Board and its predecessors, the information which 
the Board would receive with respect to the institution 
of a contract system by any conference would come in the 
form of tariffs filed by the conference, which would dis¬ 
close the spread between contract and non-contract rates, 
and the minutes of the conference meetings, which might 
disclose the reasons for the adoption of a contract system. 
Of course, even at that stage, the Board, by carefully fol¬ 
lowing successive minutes of conference meetings, would 
become acquainted with shipping conditions which might 
justify the institution of a contract system. 

Based on such information, the Board was authorized, 
pursuant to the provisions of Section 15 of the Shipping 
Act (46 U. S. C. §814), as follows: 

“The board may by order disapprove, cancel, or 
modify any agreement, or any modification or can¬ 
cellation thereof, whether or not previously approved 
by it, that it finds to be unjustly discriminatory or un¬ 
fair as between carriers, shippers, exporters, im¬ 
porters, or ports, or between exporters from the 
United States and their foreign competitors, or to 
operate to the detriment of the commerce of the 
United States, or to be in violation of this Act, and 
shall approve all other agreements, modifications, or 
cancellations.” 

Thus, the Board has the full power, under Section 15, 
to terminate a conference agreement when it finds that 
the agreement itself, or the practices of the parties adopted 
thereunder, are (a) discriminatory; (b) detrimental to the 
commerce of the United States; or (c) in violation of the 
Shipping Act. It follows that if a contract system were 
found to be discriminatory or detrimental to the commerce 
of the United States, or in violation of the Act, the Board 
could bring the practice to a halt by cancellation, or 
threatened cancellation of the conference agreement. 
Under Section 22 of the Shipping Act (46 U. S. C. §821), 
the Board might institute a hearing with respect to such 
contract system, on its own motion or upon the complaint 
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of a competing carrier or of a shipper who claimed to be 
aggrieved. The Board likewise has the power to stay the 
operation of the contract system pending the hearing, npon 
proper cause shown. 

The Board, however, was not required to act in a de¬ 
liberate manner if it found that a contract system was 
thoroughly harmful. Under Section 25 of the Shipping 
Act (46 U. S. C. § 824) it is provided “That the board 
may reverse, suspend, or modify, upon such notice and 
in such manner as it deems proper, any order made by 
it.” An order approving a conference agreement could, 
under this provision, be reversed or suspended quite sum¬ 
marily. It cannot be over-emphasized that the Board at 
no time has approved a contract system; it has acted only 
to interfere with the operation of contract systems of which 
it disapproved or of which it deemed disapproval or 
drastic modification necessary. E. g., Gulf Intercoastal 
Contract Rates , 1 U. S. S. B. B. 524 (1936); Pacific Coast 
European Conference Agreement , 3 U. S. M. C. 11 (1948). 

It remains to inquire what is the effect of the adoption 
of the Rule contained in General Order 76 and the filing 
of a statement by a conference pursuant thereto. As a 
result of experiences in the North Atlantic case and in 
Far East Conference v. United States , 342 U. S. 570 
(1952) (both decided on March 10,1952), the Board deter¬ 
mined to implement its procedure in such way as would 
give it advance notice of the institution of contract 
systems, and information on the basis of which it could 
determine, in advance, whether or not such contract sys¬ 
tems would be unduly discriminatory, detrimental to the 
commerce of the United States, or violative of any provi¬ 
sion of the Shipping Act. 

On July 31, 1952, the Board published in the Federal 
Register a Notice of Proposed Rule Making in which it 
set forth, in a preliminary way, the data which con¬ 
ferences should be required to furnish in connection with 


the institution of contract systems. This Notice con¬ 
tained the following: 

“The purpose of the proposed rule is to obtain 
information with respect to the operation of con¬ 
tract/non-contract rate systems as more particularly 
set forth herein below for such action as the Board 
shall hereafter deem appropriate.” 

After the filing of comments by parties in interest, 
and the holding of an oral argument, the Board adopted, 
effective on November 11, 1952, the Rule in its final form. 
This Rule requires thirty days’ advance notice of the in¬ 
stitution of a contract system and all data which the 
Board needs to determine whether the system as pro¬ 
posed should be disapproved conditionally or uncondi¬ 
tionally. , 

If the data filed are full and convincing that the con¬ 
ference should be permitted to proceed, then the Board 
takes no action under Section 15 (46 U. S. C. §814) for 
the reason that there is no discrimination, no detriment to 
commerce, and no violation of law. No affirmative action 
of approval is called for, and none is taken. If, on the 
other hand, the data are, in the expert opinion of the 
Board, insufficient or unconvincing, then the Board does 
proceed, either summarily under Section 25 (46 U. S. C. 
§ 824) or by way of ordering a hearing under Section 22 
(46 U. S. C. §821). In the latter case, the Board may 
direct the conference to suspend the contract system 
pending hearing. Whatever action the Board may take, 
it is always permissible for a competing line or an in¬ 
terested shipper to institute and request a hearing 
under Section 22 of the Shipping Act. The party re¬ 
questing such hearing may also request that the Board 
stay the institution of the contract system. The Board 
may grant or deny such application for a stay, de¬ 
pendent upon whether the conference has made out a 
strong case for itself in the statement which it has 
filed, and also dependent upon whether the commerce of 
the United States urgently requires the introduction of 
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a contract system; m other words, dependent npon the 
balance of conveniences. 

In the present case, the Conference filed a fnll and 
complete Statement requiring months of detailed work 
in its preparation. The Board was satisfied thereby that 
no basis existed for disapproving the implementation of 
the contract system on the announced effective date. 

In this posture of the matter, no order or other.act of 
the Board was requisite to entitle the Conference to put 
its system into effect as announced. 

t 

Isbrandtsen, however, protested against the introduc¬ 
tion of the contract system, requested a hearing (albeit 
without any indication of what it intended to adduce at 
such hearing and without controverting a single material 
fact in the Statement), and requesting a delay in the 
institution of the contract system pending the hearing, 
based on an assertion, supported by affidavit, that it would 
suffer irreparable injury unless such stay should be 
granted. The Conference filed with the Board a Memo¬ 
randum replying to Isbrandtsen’s request for the stay, 
supported by affidavits (none of which Isbrandtsen thus 
far has placed before this Court), showing that not only 
would Isbrandtsen suffer no irreparable injury if the 
stay should be denied but, indeed, that the parties to 
the conference agreement and the merchants in the com¬ 
merce flowing in the conference trade would all suffer 
irreparable injury should the stay be granted. 

Upon a consideration of all of these documents, the 
Board, in the exercise of its administrative discretion, 
granted Isbrandtsen’s request for a hearing but, upon 
a finding that Isbrandtsen would not suffer irreparable 
injury, denied Isbrandtsen’s request for a postponement 
of the effective date of the contract system. The order 
of January 21 goes no further than to dispose of Is¬ 
brandtsen’s applications for a hearing and for a stay. 

Obviously realizing that the jurisdiction of this Court 






would not countenance a review of this purely inter¬ 
locutory matter, Isbrandtsen’s Petition and Application 
have characterized the order as including matters which 
are not even remotely within its compass. 

B. Statutes. 

Isbrandtsen’s petition and application cite as authority 
for invoking the jurisdiction of this Court, 5 U. S. C. 
§ 1039(b). That section provides: 

“The filing of the petition to review shall not of 
itself stay or suspend the operation of the order of 
the agency, but the court of appeals in its discretion 
may restrain or suspend, in whole or in part, the 
operation of the order pending the final hearing and 
determination of the petition. Where the petitioner 
makes application for an interlocutory injunction sus¬ 
pending or restraining the enforcement, operation, or 
execution of, or setting aside, in whole or in part, 
any order reviewable under this chapter, at least five 
days’ notice of the hearing thereon shall be given to 
the agency and to the Attorney General of the United 
States. In cases where irreparable damage would 
otherwise ensue to the petitioner, the court of appeals 
may, on hearing, after not less than five days’ notice 
to the agency and to the Attorney General, order a 
temporary stay or suspension, in whole or in part, 
of the operation of the order of the agency for not 
more than sixty days from the date of such order 
pending the hearing on the application for such inter¬ 
locutory injunction, in which case such order of the 
court of appeals shall contain a specific finding, based 
on evidence submitted to the court of appeals and 
identified by reference thereto, that such irreparable 
damage would result to petitioner and specifying the 
nature of such damage. The court of appeals, at the 
time of hearing the application for an interlocutory 
injunction, upon a like finding, may continue the tem¬ 
porary stay or suspension, in whole or in part, until 
decision on the application. 

• • • •„ 

(Italics supplied.) 


The above provision sets out the procedure to be fol¬ 
lowed in regard to “any order reviewable under this 
chapter”. For a definition of such order reference must 
be-made to §1032, which provides: 

“The court of appeals shall have exclusive juris¬ 
diction to enjoin, set aside, suspend (in whole or in 
part), or to determine the validity of * • • (c) such 
final orders of the * * * Federal Maritime Board • • * 
entered under authority of the Shipping Act, 1916, 
as amended # * as are now subject to judicial 

review pursuant to the provisions of §830 of Title 
46.” (Italics supplied.) 

Under Subdivision A. of this point, we stated the pre¬ 
cise nature of the order which the Board entered. 
Isbrandtsen does not here seek a review of that 
part of the order which awards him the hearing. 
It thus becomes so plain that none can be deluded that by 
the manoeuvre before this Court, Isbrandtsen is seeking 
merely to reargue here the application for a stay pending 
the hearing which he made in the first instance to the 
proper administrative authority, and which was denied. 
This denial is purely interlocutory. It disposes of no 
rights and adjudicates no legal or factual issues, except¬ 
ing those purely incidental to determining the interlocu¬ 
tory and discretionary question whether a stay should be 
granted. 

When Isbrandtsen’s hearing shall have been completed, 
doubtless a final order will be entered which will adjudi¬ 
cate the claims, whatever they may be. At the present 
time, however, there is no final order rendered at a time 
which brings it within the reviewing power of this Court. 

It is well established that the Board’s order of January 
21 is not a final order as that term is employed in 
5 U. S. C. § 1032. Perhaps the leading case on this point 
is Federal Power Commission v. Metropolitan Edison Co., 
304 U. S. 375 (1938). The Commission entered an order on 
January 6, 1936, whereby it instituted an investigation 
of certain power companies in regard to the owner- 
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ship, operation, management and control of these 
companies. Personnel of the Commission made an ac¬ 
counting and report, and thereupon the Commission 
entered an order on January 26, 1937, directing the com¬ 
panies to appear before it for a hearing. Pursuant to 
Section 313 (a) of the Federal Power Act, the companies 
petitioned the Commission for a rehearing. Before the 
rehearing was concluded, the companies, feeling them¬ 
selves aggrieved by what had transpired at the rehearing, 
made application to the Circuit Court of Appeals for an 
injunction to restrain the Commission from continuing its 
investigation until the issues raised in the petition for 
rehearing had been determined. The companies invoked 
the jurisdiction of the Circuit Court pursuant to Section 
313 (b) of the Federal Power Act, which provided that 
any person “aggrieved by an order issued by the Commis¬ 
sion • • • may obtain a review of such order in the Cir¬ 
cuit Court of Appeals of the United States * * V’ The 
case came to the Supreme Court of the United States on 
a writ of certiorari to review the decree of the Circuit 
Court of Appeals which had granted the companies’ re¬ 
quested relief. The Supreme Court, in reversing and de¬ 
ciding that the Commission’s order was not a final order 
and hence not subject to review, used the following lan¬ 
guage, which has been a guidepost relied upon by all 
Courts in subsequent similar situations {id. at 383-384): 

“Second. Respondents seek to sustain the action 
of the Circuit Court of Appeals by virtue of the au¬ 
thority conferred by § 262 of the Judicial Code which 
provides that the federal courts shall have power ‘to 
issue all writs not specifically provided for by statute, 
which may be necessary for the exercise of their re¬ 
spective jurisdictions, and agreeable to the usages 
and principles of law.’ The argument is that the Cir¬ 
cuit Court of Appeals could intervene to protect its 
prospective appellate jurisdiction. We are of the 
opinion that this contention is unsound and that the 
Circuit Court of Appeals in the circumstances dis¬ 
closed had no appellate jurisdiction to protect. 

“The Argument proceeds on the view that the order 
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of January 26, 1937, despite its preliminary character, 
was a reviewable order subject only to the require¬ 
ment that an application for rehearing should first be 
made. Reliance is placed on § 313 (b) of the Federal 
Power Act that ‘Any party to a proceeding under this 
Act aggrieved by an order issued by the Commission 
in such proceeding may obtain a review of such order 
in the Circuit Court of Appeals/ But neither this 
language, nor that of §313 (a), should be construed 
as authorizing a review of every order that the Com¬ 
mission may make, albeit of a merely procedural 
character. Such a construction, affording opportun¬ 
ity for constant delays in the course of the adminis¬ 
trative proceeding for the purpose of reviewing mere 
procedural requirements or interlocutory directions, 
would do violence to the manifest purpose of the pro¬ 
vision. 

“The context in § 313 (b) indicates the nature of the 
orders which are subject to review. Upon service of 
the petition for review, the Commission is to certify 
and file with the appellate court ‘a transcript of the 
record upon which the order complained of was en¬ 
tered/ The statute contemplates a case in which the 
Commission has taken evidence and made findings. 
Its findings, if supported by evidence, are to be con¬ 
clusive. The appellate court may order additional 
evidence to be taken by the Commission and the Com¬ 
mission may thereupon make modified or new findings. 
The provision for review thus relates to orders of a 
definitive character dealing with the merits of a pro¬ 
ceeding before the Commission and resulting from a 
hearing upon evidence and supported by findings 
appropriate to the case.” 

Of course, the case at bar presents a much stronger 
case than the Edison case inasmuch as there the statute 
did not expressly limit the review to final orders. Fur¬ 
thermore, the power companies in that case, as has 
Isbrandtsen here, sought to invoke the jurisdiction of the 
Court pursuant to the predecessor of Section 1651 (a) 
of Title 28. Nevertheless, the Supreme Court discoun¬ 
tenanced any intervention by the Circuit Court of Appeals, 
since the order of the Commission, not being final, pre¬ 
sented no appellate jurisdiction requiring protection. 
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The rule of the Edison case has, in at least two cases, 
been followed by this Court. Aluminum Co. of America 
v. Federal Power Commission , 130 F. 2d 445 (App. D. C. 
1942); Mallory Coal Co. v. National Bituminous Coal 
Commission , 99 F. 2d 399 (App. D. C. 1938). In the 
latter of the two cases, this Court stated {id. at 407-408): 

“Moreover, the fact of irreparable injury and lack 
of relief therefor is not sufficient to establish the 
privilege of judicial review of administrative action. 
This has been many times held in cases in which man¬ 
datory or injunctive relief has been refused against 
administrative bodies or officers. It has been held 
also in cases of orders of the Interstate Commerce 
Commission.” 

To the same effect, we also refer the Court to Laundry 
Workers International Union v. N. L. R. B., 197 F. 2d 
701 (5th Cir. 1952); Home Loan Bank Board v. Mallonee, 
196 F. 2d 336, 380-381 (9th Cir. 1952); Eastern Utilities 
Associates v. S. E. C. y 162 F. 2d 385 (1st Cir. 1947); Okin 
v. S. E. C. t 143 F. 2d 960 (2d Cir. 1944). 

Isbrandtsen’s petition also refers to the Administrative 
Procedure Act (5 U. S. C. § 1001 et seq.) in support of its 
petition to this Court. Many of the foregoing authorities 
stand for the proposition that the Administrative Pro¬ 
cedure Act has in no way modified the rule long existing 
with respect to a review of interlocutory orders of admin¬ 
istrative agencies. 

Small wonder is it, then, that Isbrandtsen refuses 
to treat the order of January 22 for what it really 
is—a mere denial of a temporary stay which it has 
recognized that the Board had authority to grant or deny. 
Small wonder that Isbrandtsen has represented the order, 
despite its explicit language to the contrary, as an order 
finally disposing of the controversy. 
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POINT II. 

Isbrandtsen has not stated a prima facie case for 
permanent equitable relief. 

A. The contract system is not illegal per se. 

(1) The cases support the interpretation which we urge. 

Above, we have pointed out that the order which 
Isbrandtsen has brought up for review is merely an order 
granting its application for a hearing and denying its 
motion for a postponement of the institution of that 
system by the Conference pending the hearing. It has 
been pointed out that the order brought up for review 
is not an order approving the Conference Agreement or 
a contract system under the Conference Agreement. 

The Court requested that the Conference present argu¬ 
ment as to the ultimate correctness on the merits of 
Isbrandtsen or the Conference upon the matters presented 
by the Petition. Since the order has been described by 
Isbrandtsen as one of approval, we feel impelled to point 
out here that even if the order had been one approving 
the Conference Agreement or the contract system, the 
Board had the power so to approve; for the contract 
system is not, as contended by Isbrandtsen, illegal per se. 
Isbrandtsen’s contentions, we submit, have been laid to 
rest by three landmark decisions of the Supreme Court of 
the United States. 

The first of these cases is United States Navigation Co., 
Inc. v. Cunard Steamship Co., Ltd., 284 U. S. 474 (1932). 
In that case a non-conference carrier sought an injunction 
against the employment of the contract system by the 
Conference in the foreign trade of the United States. The 
complaint was summarized by the Supreme Court, as 
follows (id. at 479): 

“The conspiracy involves the establishment of a 
general tariff rate and a lower contract rate, the 
latter to be made available only to shippers who 
agree to confine their shipments to the lines of 



18 


respondents. The differentials thus created between 
the two rates are not predicated upon volume of 
traffic or frequency or regularity of shipment, but 
are purely arbitrary and wholly disproportionate to 
any difference in service rendered, the sole considera¬ 
tion being their effect as a coercive measure. * * *” 
(Italics supplied.) 

The plaintiff argued there, as does Isbrandtsen here, 
that an agreement authorizing the maintenance of the 
contract system is illegal and that the Board had no power 
to approve such an agreement. The Supreme Court gave 
its answer to this argument (id. at 487): 

“A contention to that effect is clearly out of harmony 
with the fundamental purposes of the act and spe¬ 
cifically with the provision of §22 authorizing the 
board to investigate any violation of the act upon 
complaint or upon its own motion and make such 
order as it deems proper. And whatever may be the 
form of the agreement, and whether it be lawful or 
unlawful upon its face, Congress undoubtedly in¬ 
tended that the board should possess the authority 
primarily to hear and adjudge the matter. For the 
courts to take jurisdiction in advance of such hearing 
and determination would be to usurp that authority. 
Moreover, having regard to the peculiar nature of 
ocean traffic, it is not impossible that, although an 
agreement be apparently bad on its face, it properly 
might, upon a full consideration of all the attending 
circumstances, be approved or allowed to stand with 
modifications.” (Italics those of the Court.) 

Thus was disposed of the argument that the contract sys¬ 
tem is illegal per $e. 

Lest it be urged that the Supreme Court did not take 
into consideration § 14, subdivision Third, of the Shipping 
Act (46 U. S. C. §812 Third), we call attention to the 
following sentence (id. at 483-484): 

“Section 14 prohibits retaliation by a common carrier 
by water against any shipper by resort to discrimi¬ 
nating or unfair methods because the shipper has 
patronized another carrier; and §14a confers power 
upon the board to determine the question. * * *” 
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The second outstanding case is Swayne & Hoyt, Ltd . v. 
United States, 300 TJ. S. 297 (1937). There, after re¬ 
peated hearings, the Board had entered an order di¬ 
recting the cancellation of the schedules of tariffs of 
the Gulf Intercoastal Conference which provided for the 
maintenance of the contract system. The Board empha¬ 
sized that since the Conference lines in this intercoastal 
conference were subject to the stabilizing action of the 
Board under Section 3 of the Intercoastal Shipping Act, 
1933 (46 U. S. C. § 845), they did not require the stabilizing 
influence of the contract system. 

The determination by the Board was sustained by the 
Supreme Court on the ground that there was evidence to 
support the Board’s findings. So much appears in 300 
U. S. at 304: 

“Such determinations will not be set aside by courts 
if there is evidence to support them. Even though, 
upon a consideration of all the evidence, a court 
might reach a different conclusion, it is not author¬ 
ized to substitute its own for the administrative 
judgment. * * # ” 

The Court made it quite clear, however, that it did 
not deem the contract system illegal per se. It laid 
down the criteria which should guide the Board in passing 
upon the legality or illegality of such systems. A state¬ 
ment of these critical factors carries conviction that in 
no case should a court be charged with making the initial 
findings of fact. The following appears in 300 U. S. 
at 304: 

“In determining whether the present discrimina¬ 
tion was undue or unreasonable • * • [the Board] 
was called upon to ascertain whether its effect was 
to exclude other carriers from the traffic, and if so, 
whether, as appellants urge, it operated to secure 
stability of rates with consequent stability of service, 
and, so far as either effect was found to ensue, to 
weigh the disadvantages of the former against the 
advantages of the latter. This was clearly recognized 
in the report upon which the present order is based. 
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It states that the danger of cut-throat competition 
was lessened by § 3 of the Intercoastal Shipping Act 
of 1933, and that the contract system tends to create 
a monopoly. In view of the assurance of reasonable 
rate stability afforded by the Act of 1933, • • • [the 
Board] concluded that this was the real purpose of 
the contract rate.” 

The balancing of the advantages mentioned is, we submit, 
an operation involving the determination of economic and 
not legal questions. In passing, it is notable that the 
Supreme Court recognized cut-throat competition among 
water carriers as an evil to be avoided, and stability of 
rates as a factor of tremendous economic and social value. 

We would also point out that the Supreme Court indi¬ 
cated by the foregoing language the quite definite criteria 
for the government of the Board’s decision as to the pro¬ 
priety of contract systems, thus disposing of Isbrandtsen’s 
contention in its present Petition that the delegation of 
authority to approve such systems would be an invalid 
grant of legislative power. 

The Court concluded its opinion by appending thereto 
a footnote in which it dealt with the question whether 
contract systems are illegal per se. The footnote appears 
in 300 U. S. at 307. After quoting the definition of de¬ 
ferred rebate which appears in Section 14 of the Shipping 
Act, it proceeds as follows: 

“The report of the House Committee on Merchant 
Marine & Fisheries, H. R. Doc. 805, 63rd Cong., 2d 
Sess. (1914), recommended (p. 307) the prohibition 
of deferred rebates, adopted in § 14 of the Shipping 
Act, because it operated to tie shippers to a group of 
lines for successive periods, and because the system 
‘is unnecessary to secure excellence and regularity of 
service, a considerable number of conferences being 
operated today without this feature.’ See, e. a., pp. 
103-105, 200. The Committee recognized that the ex¬ 
clusive contract system does not necessarily tie up 
the shipper as completely as ‘deferred rebates,’ since 
it does not place him in ‘continual dependence’ on the 
carrier by forcing his exclusive patronage for one 
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contract period under threats of forfeit of differentials 
accumulated during a previous contract period. Ac¬ 
cordingly the Committee did not condemn the contract 
system completely. Cf. W. T. Rawleigh Co. v. Stoom- 
vaart, 1 U. S. S. B. 285. The policy of the statute 
may properly be applied where, as in the circumstances 
of this case, the contract system must be taken as 
actually operating to effect a monopoly. Cf. Eden 
Mining Co. v. Blnefields Fruit & S. S. Co., 1 U. S. S. 
B. 41.” 

Thirdly, we consider Far East Conference v. United 
States, 342 U. S. 570 (1952). There the Department of 
Justice, proceeding under the anti-trust laws, sought an 
injunction against the contract system employed by the 
Far East Conference in the trade from United States 
Atlantic and Gulf ports to the Far East. The Attorney 
General contended both that he could attack the contract 
system directly under the Sherman Act, because he had 
no remedy under the Shipping Act, and that since, in his 
view, the contract system is illegal per se, under Section 
14, subdivision Third of the Shipping Act, the Maritime 
Board could, in no case, under Section 15 of the Shipping 
Act, approve the contract system so as to grant such 
system immunity from Sherman Act assault. The Su¬ 
preme Court ordered the complaint dismissed. It re¬ 
affirmed the doctrine of United States Navigation (342 
U. S. at 573). It held that the Government should seek 
its remedy in a proceeding before the Board. 

It is well established that if a practice is illegal per se, 
the courts will not refer to an administrative agency com¬ 
plicated issues of fact which, however they may be deter¬ 
mined, would still result in a court ruling that the practice 
in question is illegal per se. E. g., Great Northern Rail¬ 
way Co. v. Merchants Elevator Co., 259 U. S. 285 (1922). 
Hence, the result of Far East Conference can be explained 
only on the basis of a holding that the contract system is 
not illegal per se. 

In addition to thus determining adversely to Ishrandt- 
sen’s contention the question of illegality per se, Far East 


Conference further laid stress upon the necessity and 
desirability of cooperation, rather than antagonism, 
among courts and agencies. Thus, the Court stated (342 
U. S. at 570): 

“In this case we are merely applying the philosophy 
which was put in memorable words by Mr. Justice 
(as he then was) Stone: 

• court and agency are not to be regarded as 
wholly independent and unrelated instrumentalities 
of justice, each acting in the performance of its 
prescribed statutory duty without regard to the 
appropriate function of the other in securing the 
plainly indicated objects of the statute. Court and 
agency are the means adopted to attain the pre¬ 
scribed end, and so far as their duties are defined 
by the words of the statute, those words should be 
construed so as to attain that end through coordi¬ 
nated action. Neither body should repeat in this 
day the mistake made by the courts of law when 
equity was struggling for recognition as an ameli¬ 
orating system of justice; neither can rightly be 
regarded by the other as an alien intruder, to be 
tolerated if must be, but never to be encouraged or 
aided by the other in the attainment of the common 
aim.’ United States v. Morgan , 307 U. S. 183, 191.” 

It must not be overlooked that in the present case the 
Board has taken under advisement the Statement. It has 
also taken under advisement the Comments of Isbrandtsen 
and the Department of Justice which raised no substan¬ 
tial issue of fact with respect thereto. Based upon all 
the documents before it, the Board has seen fit not, on its 
own motion, to interfere with the institution of the con¬ 
tract system as proposed in the Statement. Isbrandtsen 
and the Department of Justice, however, requested a hear¬ 
ing. This request has been granted. What it is, in the 
future, Isbrandtsen and the Department of Justice will 
adduce thereat, no one can, at this date, know. 

It has been the established interpretation by the Mari¬ 
time Board and its predecessors that contract systems are 
not illegal per se , but are to be judged each according to 


23 


its own facts. Rawleigh v. Stoomvaart, 1 U. S. S. B. 285 
(1933); Phelps Bros. <& Co., Inc. v. Cosulich-Societa, 
1 U. S. M. C. 634 (1937); Sprague Steamship Agency, 
Inc. v. A/S Ivarans, 2 U. S. M. C. 72 (1939); Pacific Coast 
European Conference Agreement, 3 U. S. M. C. 11 (1940). 
This course of interpretation is entitled to great weight. 
United States v. Midwest Oil Co., 236 U. S. 459, 472-473 
(1915); Inland Waterways Corp. v. Young, 309 U. S. 517, 
524-525 (1940). 

It may be contended that Ishrandtsen Co. v. United 
States, 96 F. Supp. 883 (1951), affirmed, per cur. by an 
evenly divided court, sub nom. A/S J. Ludwig Mowinckels 
v. Ishrandtsen Co., Inc., 342 U. S. 950 (1952), is to the 
contrary. However, the three-judge District Court spe¬ 
cifically stated that it was not deciding the question of 
whether the contract system was illegal per se (96 F. 
Supp. at p. 885). 

Furthermore, the affirmance of that Court’s decision by 
an equally divided Supreme Court, deprives that decision 
of all authority in any other case. United States v. Pink, 
315 U. S. 203, 216 (1942); Hertz v. Woodman, 218 U. S. 
205, 212-215 (1910). 

Finally, when the proceeding instituted by Ishrandtsen 
Co. was first before the three-judge District Court (81 F. 
Supp. 544), that Court stated (id. at 546): 

“It may be that the ‘exclusive patronage’ pro¬ 
visions are prohibited by 46 U. S. C. A. §812 and 
that the Commission is powerless to approve such 
provisions under 46 U. S. C. A. § 814. Very con¬ 
siderable doubt upon such a holding is thrown by 
Swayne & Hoyt, Ltd. v. U. S., 1937, 300 U. S. 297, 306, 
307 and note 3, 57 S. Ct. 478, 81 L. Ed. 659, and by 
the legislative history of the statute, H. R. Doc. No. 
805, 63rd Cong., 2nd Sess., 1914, 287-292. # * •” 

We urge that the Court, in the spirit of United States 
v. Morgan, quoted in Far East Conference, supra, should 
not, by granting either a further injunction here or 
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retaining jurisdiction of the case, seek to pre-judge the 
issues which are distinctly for an administrative agency 
in the first instance. 

(2) The Shipping Act does not outlaw conference contract 
systems. 

One argument which has been unsuccessfully advanced 
in prior litigation in support of the contention that the 
Shipping Act renders the contract system illegal per se , is 
predicated upon the hypothesis that the maintenance of 
such system prevents or destroys competition between the 
conference and non-conference lines and, therefore, Board 
approval of the system under Section 15 (46 U. S. C. 
§ 814) cannot be given; and, further, that Section 14 (46 
IT. S. C. §812), subdivision Third of the Shipping Act, 
specifically bans the contract system. 

Section 15 authorizes the Board to approve an agree¬ 
ment among common carriers “controlling, regulating, pre¬ 
venting, or destroying competition”. The above argument 
requires that there be read into this plain and unequivocal 
language the qualification that the only kind of competi¬ 
tion which may be prevented or destroyed is competition 
among the members of a conference. Section 15 con¬ 
tains no such qualification. On the other hand we submit 
that it contains internal evidence that it authorizes the 
Board to approve agreements which would prevent or 
destroy competition between conference lines and non¬ 
conference lines. 

In the first place, it is to be noted that the section au¬ 
thorizes conferences to fix or regulate transportation 
rates or fares, and to pool or apportion earnings or traffic 
and to allot ports and restrict sailings and to limit and 
regulate the character of freight to be carried. Here, 
we find specific provisions which, without more, prevent 
or destroy competition among the conference lines. If the 
authorization of Section 15 permitting control, regulation, 
prevention, and destruction of competition had not been 
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drafted for the purpose of permitting the prevention or 
destruction of competition with outside lines, that lan¬ 
guage would have been mere surplusage. 

But even more unmistakable evidence of such purpose 
is that Section 15 provides that the Board may, by order, 
disapprove, cancel or modify any agreement “whether or 
not previously approved by it, that it finds to be unjustly 
discriminatory or unfair as between carriers, shippers, 
exporters, importers or ports * # (Italics supplied). 
Section 15, therefore, contemplates that conference agree¬ 
ments may be discriminatory as between carriers; and 
such agreements have the blessing of Section 15 unless 
they are unjustly discriminatory. We take it to be ob¬ 
vious that conference members would be most unlikely to 
enter into a conference agreement which is discriminatory 
among themselves and our research has disclosed no case 
in which any carrier has ever attacked a conference of 
which it was a member as being discriminatory against 
it. This provision, therefore, leads inescapably to the 
conclusion that the Congress contemplated that there 
would be conference agreements which would be dis¬ 
criminatory against non-conference lines. The non-con¬ 
ference lines have the remedy of seeking the disapproval 
or cancellation of the conference agreement if it proves 
to be unjustly discriminatory. Phelps Bros., 1 U. S. M. C. 
634 (1937); Sprague Steamship Agency, 2 U. S. M. C. 72 
(1939). 

Further force is lent to this contention by a comparison 
between the provisions of Section 15 and those of Section 
14. We find that Section 14, subdivision First, prohibits 
common carriers by water to enter into agreements to 
pay or allow a deferred rebate, and that Section 14, sub¬ 
division Second, prohibits a common carrier by water, 
in conjunction with any other carrier through agreement 
or otherwise, to use a fighting ship. If any conference 
practices can be utterly destructive of non-conference 
competition, they are the deferred rebate and the fighting 
ship. If Section 15 were not intended to authorize com- 
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mon carriers to enter into agreements which would have 
the effect of preventing or destroying competition, then 
the first and second subdivisions of Section 14 would have 
been limited in their prohibitions to common carriers 
acting independently. The interpretation which the pro¬ 
ponents of the above argument would ascribe to Section 15, 
therefore, renders surplusage the provisions of subdivi¬ 
sions First and Second of Section 14, to the extent that 
they apply to combined action of carriers. 

Section 14, however, contains even stronger internal 
evidence that it was not intended to outlaw the contract 
system. It has been noted that subdivision First makes 
illegal the payment of a deferred rebate to any shipper 
as a consideration for giving all or any portion of his 
shipments to the same or any other carrier, and is at 
pains to define the meaning of the deferment. It is clear 
that Section 14 does not outlaw all rebates in considera¬ 
tion of exclusive patronage. 

If Section 14 contemplates that carriers may, with the 
approval of the Board, pay current rebates for exclusive 
patronage, it would involve an anomaly to give any 
portion of that section an interpretation which would 
render it illegal for the carriers, in the first instance, 
to charge to the shippers the net amounts of freight which 
it is intended that they should pay in consideration for 
exclusive patronage. If, on the other hand, subdivision 
Third should be construed to outlaw the current payment 
of rebates, then it should, a fortiori, be held to outlaw 
the payment of deferred rebates. Such construction would 
render surplusage the whole of subdivision First. 

Section 14 is highly penal. Violation is made a mis¬ 
demeanor, punishable by a fine of not more than $25,000 
for each offense. This is the greatest money penalty 
prescribed in any of the sections of the Shipping Act. It 
is axiomatic that penal statutes must be narrowly con¬ 
strued so as not to bring within their purview any acts 
not specified by the language employed by the legislature. 
United States v. Resnick, 299 U. S. 207, 209 (1936). 


Similarly, although subdivisions First and Second ex¬ 
plicitly provide that the practices of the deferred rebate 
and of the fighting ship may not be indulged in by carriers 
acting under agreements, subdivision Third, which is 
pointed to as dealing with the contract system, does not 
purport to regulate the conduct of carriers acting under 
agreements. Nor is this defect supplied by the insertion 
of the words “directly or indirectly” in the introductory 
paragraph of Section 14. Those words apply to subdivi¬ 
sions First and Second as well as to subdivision Third. 
Conference action is not the indirect action of the confer¬ 
ence members. It is group action, but it is direct action, 
unless performed through an intermediary. To apply 
subdivision Third to conference action, therefore, would 
again be tantamount to an expansion of this crime-defining 
section to cover common business practices not clearly 
within its purview. 

Nor will the argument that subdivision Third of Sec¬ 
tion 14 contains language appropriate to accomplishing 
the outlawing of the contract system bear scrutiny. The 
Court will note that subdivision First of Section 14 defines 
the deferred rebate in terms of such clarity as legislation 
seldom attains. Subdivision Second defines the term 
“fighting ship” in such unequivocal language that a school 
child can understand it. Yet Isbrandtsen urges a view 
which can be supported only on the hypothesis that the 
same legislative draftsmen suddenly became completely 
inarticulate in drafting subdivision Third, and used the 
most inappropriate language of subdivision Third to 
express an intent to outlaw per se the contract system. 
Subdivision Third, together with the introductory portion 
of Section 14, reads as follows: 

“No common carrier bv water shall, directlv or in¬ 
directly, # • • 

• • • • 

Third. Retaliate against any shipper by refusing, 
or threatening to refuse, space accommodations when 
such are available, or resort to other discriminating 
or unfair methods, because such shipper has patron- 
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ized any other carrier or has filed a complaint charg¬ 
ing unfair treatment, or for any other reason.” 

The word “contract” cannot be found in this subsection. 
Isbrandtsen’s Application and Petition do not allege that 
the contract system constitutes retaliation by refusing, or 
threatening to refuse, space accommodations, when avail¬ 
able. Isbrandtsen is, therefore, relegated to the argu¬ 
ment that the contract system constitutes a “resort to 
other discriminating or unfair methods, because such 
shipper has patronized any other carrier * * *.” 

The contract system cannot be looked upon as a dis¬ 
criminating or unfair method practiced because the ship¬ 
per has patronized any other carrier. Conference freight 
contracts are equally available to shippers who have, and 
to those who have not, shipped by outside lines. The 
contract rate is afforded to the contract shipper not be¬ 
cause he has in the past refused to patronize outside lines, 
but because he has entered into the contract entitling him 
to those rates. A shipper who has consistently shipped 
by outside lines may enter into the freight contract and 
he will receive the contract rate with respect to the first 
shipment that he makes thereunder. 

It has been argued, however, that the effect of retalia¬ 
tion and of discrimination and unfairness is accomplished 
by the terms of the conference freight contract. It is 
argued that the contract holds over the shipper the threat 
that if, having agreed to ship by conference vessels, he 
should make any shipments by a non-conference line, he 
will thereafter be penalized by being required to pay at 
non-contract rates or by being subjected to some other 
unfair and unjust treatment. 

Of course, it might be possible so to draft a conference 
freight contract that the contract shipper might be made 
to suffer unduly from a breach of his contract. Pacific 
Coast European Conference Agreement , 3 U. S. M. C. 11, 
18-19 (1948). 
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However, if a violation by the shipper of his conference 
freight agreement does not entail the future payment 
of the non-contract rate and has as its only consequence 
the assessment of damages computed on a compensatory 
and non-punitive scale, there can be no basis for the con¬ 
tention that the contract system constitutes a threat of 
retaliation or a retaliation in the future. Thus it appears 
that a specially trained regulatory agency is equipped to 
and can prevent any abuse of the contract system which 
might even metaphorically be referred to as retaliatory 
or discriminatory. 

Isbrandtsen may further point out that the phrase 
“discriminating or unfair methods” used in subdivision 
Third of Section 14, is not qualified by any such word 
as “unduly”, “unjustly”, “unfairly”, or “unreasonably”. 
Enough has appeared to indicate that the conference’s 
contention is that it is more or less a matter of indiffer¬ 
ence whether these modifying adverbs be or be not 
implied, for the reason that an appropriate form of freight 
contract would provide for mere compensation in case of 
breach, so that there would be no discrimination of any 
kind. Be that as it may, the words “or unfair” which 
follow the word “discriminating” undoubtedly introduce 
the same overtone of meaning to the word “discriminat¬ 
ing”. Such, apparently, was the view of the Supreme 
Court in deciding Swayne & Hoyt, 300 U. S. 297, 304 
(1937), quoted supra. 

United States v. Wells-Far go Express Co., 161 F. 606, 
610 (C. C. N. D. Ill. 1908), establishes the proposition 
that the unqualified word “discrimination” imports the 
concept of undue or unjust discrimination. The defend¬ 
ant was prosecuted for discrimination in violation of 
certain sections of the Interstate Commerce Act, among 
them Section 1 of the Elkins Act (49 U. S. C. §41). In 
commenting on the absence of an adjective modifying the 
term “discrimination”, the Court said: 


“Amended section 1 of the so-called Elkins act 
differs from sections 2 and 3 of the original act, 
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among other matters, in this: That the word ‘dis¬ 
crimination’ is used in the former without any quali¬ 
fying adjective, as ‘unjust,’ etc. It is contended by 
the government that this omission discloses the in- 
tention on the part of Congress ‘to require common 
carriers in interstate commerce to publish and file 
schedules of rates, to adhere absolutely to such 
rates, and to grant no preferences or discriminations 
unless expressly authorized by the statute.’ It may 
be doubted -whether Congress intended by this lan¬ 
guage to broaden the prohibitions of the act in that 
respect. It is difficult to conceive of the terms ‘dis¬ 
crimination,’ ‘prejudice,’ or ‘disadvantage’ as not 
associated with what is unjust, unreasonable, and 
undue. It is true the adjectives are dwelt upon in 
the former decisions of the court with considerable 
emphasis. It hardly seems, however, as though their 
absence would have modified the opinion rendered 
in these cases. Webster defines the word ‘discrimi¬ 
nation,’ with reference to railroads, as ‘the arbitrary 
imposition of unequal tariff for substantially _ the 
same service,’ investing it with the sense of unjust¬ 
ness and unfairness. So far as appears, the Supreme 
Court has not had its attention called to the change, 
and has given it no construction.” 

The judgment of the District Court was affirmed in 
American Express Co. v. United States, 212 U. S. 522 
(1909). That the Court specifically ruled on this ques¬ 
tion is shown in the following quotation {id. at 531-532): 

“It is enough to say that it was the purpose of this 
law to require the publication and posting of tariff 
rates, open to public inspection, and at the service of 
all shippers alike; to prohibit and punish secret de¬ 
partures from the published rates, and to prevent and 
punish rebating, preferences and all acts of undue 
discrimination. # * •” (Italics supplied.) 

Other cases to similar effect are: Carmichael v. South¬ 
ern Coal £ Coke Co., 301 U. S. 495 (1937) (due process 
and equal protection under the 14th Amendment); Gulf, 
C. S. F. Ry. Co. v. Miami S. S. Co., 86 F. 407, 416- 
419 (5th Cir. 1898); Kentucky & 1. Bridge Co. v. 
Louisville & N. R. Co., 37 F. 576, 626-634 (C. C. Ky. 1889), 


app. dism. per cur., 149 U. S. 777 (1893) (interpreting 
Sec. 3 of the Interstate Commerce Act, 49 U. S. C. § 3); 
but cf. Baltimore & 0. R. Co. v. United States, 22 F. 
Supp. 533, 538 (N. D. N. Y. 1937); and Cumberland Tele¬ 
phone & Telegraph Co. v. Kelly, 160 F. 316, 319-320 (6th 
Cir. 1908); Harp v. Choctaw, 0. & G. R. Co., 125 F. 445, 
453-454 (8th Cir. 1903); Yancey v. Batesville Telephone 
Co., 81 Ark. 486, 494-495 (1907) (interpreting state stat¬ 
utes). This principle prevailed at common law. Western 
Union Telegraph Co. v. Call Publishing Co., 181 U. S. 92, 
99-100 (1901); Root v. The Long Island Railroad Co., 114 
N. Y. 300, 304-305 (1889). 

A study of the entire Shipping Act, we submit, com¬ 
pels the conclusion that Section 14 is not at all the statu¬ 
tory provision which, in conjunction with Section 15, 
establishes the standards whereby the Board may deter¬ 
mine the legality of a given contract system. Rather, 
it is Section 17 (46 U. S. C. §816). This section provides 
that: 

“No common carrier by water in foreign commerce 
shall demand, charge, or collect any rate, fare, or 
charge which is unjustly discriminatory between 
shippers * * 

Section 17 thereupon vests in the Board specific author¬ 
ity “to correct such unjust discrimination or prejudice 
and make an order that the carrier shall discontinue de¬ 
manding, charging, or collecting any such unjustly dis¬ 
criminatory or prejudicial rate, fare, or charge.” Hence, 
the section gives to the Board complete power to bring a 
contract system in any foreign trade to an end or to cor¬ 
rect its operation so as to eliminate objectionable features. 

(3) The legislative history of the Shipping Act supports the 
interpretation which we urge. 

The legislative history of the Shipping Act, we submit, 
removes any possible doubt that the interpretation for 
which the Conference contends is the only permissible one. 
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(a) The background of the Alexander Committee investigation. 

The Shipping Act resulted from an investigation con¬ 
ducted by the Committee on the Merchant Marine and 
Fisheries of the House of Representatives, commonly re¬ 
ferred to as the Alexander Committee. The Alexander 
Committee conducted its investigation under successive 
resolutions adopted in 1912. 1 

A mere reading of the enabling resolutions carries 
conviction that the House acted on the assumption that 
shipping conferences were violative of the best interests 
of the commerce of the United States; but that the House 
was uncertain whether such conferences violated the 
Sherman Act or any other law of the United States. 
Under the authority of these resolutions, the Alexander 
Committee conducted a searching scrutiny of the entire 
subject for a period of almost two years. The Report 
of this Committee stands as a landmark in the shipping 
history of the United States. 2 

The Alexander Committee pursued indeed every avenue 
for the securing of relevant information. Furthermore, 
the Committee had before it, and gave full consideration 
to, the testimony and exhibits in the antitrust suits then 
pending against steamship lines, as well as the Report of 
the Royal Commission appointed by the British Govern- 

1 For citation of these resolutions, please refer to footnote 
No. 2. 

2 This Report and the evidence upon which it was predicated 
were printed in four volumes entitled. Investigation of Shipping 
Combinations Under House Resolution 587 (Government Printing 
Office 1913). Matters appearing in these volumes will be referred 
to by the number of the volume in which the respective matters 
appear and the pages at which they appear, e. g., 1 Alexander 
Rep. 20. The resolutions authorizing the investigations will be 
found at 4 Alexander Rep. 8-10. Volume 4 of the Report, to 
which our citations refer, is embodied in H. R. Doc. 805. 
63d Cong., 2d Sess. (1914) and the page references to 4 Alexander 
Rep. are identical with those in H. R. Doc. 805. 


ment in 1906 to investigate so-called shipping rings 
(4 Alexander Rep. 2-6). 3 

As a result of this investigation, the Alexander Com¬ 
mittee recommended that the interests of American com¬ 
merce as well as of the shipping industry could not be 
served by a prohibition of conference action but rather 
by a legalization of conferences which should comply with 
certain statutory requirements, which should be approved 
by the administrative agency set up for that purpose, and 
which should at all times be subject to public scrutiny; 
and by a proscription of certain invidious practices pre¬ 
cisely defined in which conferences had in the past in¬ 
dulged. 

(b) The Committee found that the solution of shipping problems 
lay in administrative regulation of conferences and their 
practices. 

The Committee considered the effect of conference 
action upon the economic life of the nation and, we believe 
to its surprise, found it good. It set forth in its Report 
(4 Alexander Rep. 295-303), in elaborate summary, a 
statement of the benefits which were claimed to arise from 
conference action. It would be impossible here to con¬ 
dense this important summary but we believe that a synop¬ 
sis of these advantages is here appropriate: 

(1) A substantial increase in sailing opportunities. 

(2) Fixed and dependable dates of sailing at regular 
intervals. 

(3) Stability of freight rates over long periods of time, 
with the result, among others, that the American 
exporter is enabled to quote prices and make con¬ 
tracts for future delivery in competition with for- 

3 The Reports of the Royal Commission are entitled, “Reports 
from Commissioners, Inspectors, and Others: 1909; Cd. 4668- 
4670”. Further material upon this subject may be found in 
the Final Report of the Imperial Shipping Committee on the 
Deferred Rebate System, Cmd. 1802, published in 1923. This later 
Report, of course, was not before the Alexander Committee. 
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eign merchants, without fear that instability or vio¬ 
lent fluctuations in freight rates will introduce a 
speculative element into his bargain. 

(4) Conferences are impelled by self interest to estab¬ 
lish rates which will enable their American shippers 
to compete successfully with foreign merchants in 
the common market. 

(5) Uniform freight rates made available to all ship¬ 
pers irrespective of size, economic power or volume 
of shipments. 

(6) Prevention of the elimination of weaker steamship 
lines. 

(7) Maintenance of proper relationships between 
freight rates from various sources of supply 
(e. g., America, United Kingdom and Continent) to 
common foreign markets. 

The Committee, however, also pointed out evils which 
had arisen in conference operation (4 Alexander Rep. 
304-307). These evils consisted of abuses in w’hich the 
conferences might at one time or another have indulged, 
but which were susceptible of correction by appropriate 
regulation. 

Considering all of the foregoing, the Committee con¬ 
cluded that the real ill to which the shipping industry 
is subject is not the malady of monopoly and restraints 
on competition, but the affliction involved in cutthroat 
competition and rate wars. Having enumerated the ad¬ 
vantages and considered the disadvantages of conference 
action, the Committee continued (4 Alexander Rep. 416- 
417): 

“These advantages, the Committee believes, can 
be secured only by permitting the several lines in 
any given trade to cooperate through some form 
of rate and pooling arrangement under Government 
supervision and control. It is the view of the Com¬ 
mittee that open competition can not be assured 
for any length of time by ordering existing agree¬ 
ments teminated. The entire history of steamship 
agreements shows that in ocean commerce there is 
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no happy medium, between war and peace when 
several lines engage in the same trade. Most of 
the numerous agreements and conference arrange¬ 
ments discussed in the foregoing report were the 
outcome of rate wars, and represent a truce between 
the contending lines. To terminate existing agree¬ 
ments would necessarily bring about one of two re¬ 
sults: the lines would either engage in rate wars 
which would, mean the elimination of the weak and 
the survival of the strong, or, to avoid a costly 
struggle, they would consolidate through common 
ownership. Neither result can be prevented by 
legislation, and either would mean a monopoly fully 
as effective, and it is believed more so, than can 
exist by virtue of an agreement. Moreover, steam¬ 
ship agreements and conferences are not confined to 
the lines engaging in the foreign trade of the United 
States. They are as universally used in the foreign 
trade of other countries as in our own. The mer¬ 
chants of these countries now enjoy the foregoing 
advantages of cooperative arrangements, and to re¬ 
store open and cutthroat competition among the lines 
serving the United States would place American ex¬ 
porters at a disadvantage in many markets as com¬ 
pared with their foreign competitors.” (Italics sup¬ 
plied.) 

Thus, the Committee voiced its opposition to the ap¬ 
plication of the antitrust philosophy to the steamship 
business. The Committee, of course, was obliged to find 
the substitute for the antitrust approach. This it did 
in its recommendations (4 Alexander Rep. 418) as fol¬ 
lows: 


“The Committee believes that the disadvantages 
and abuses connected with steamship agreements and 
conferences as now conducted are inherent, and can 
only be eliminated by effective Government control; 
and it is such control that the Committee recommends 
as the means of preserving to American exporters 
and importers the advantages enumerated, and of 
preventing the abuses complained of.” (Italics sup¬ 
plied.) 
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(c) It was not the legislative purpose to render the contract 
system illegal per se. 

The legislative history of Section 14 (46 U. S. C. §812) 
supports the Conference’s position that contract systems 
are not illegal per se. 

The Committee found that conferences had considered 
it necessary, in the avoidance of cutthroat competition and 
rate wars, to adopt certain devices aimed at non-confer¬ 
ence competition. The measures thus adopted were of 
three kinds. First, there was the deferred rebate system. 
The Alexander Committee described the operation of this 
system and laid especial emphasis on the element of defer¬ 
ment, whereby the shipper was kept under constant obli¬ 
gation to the conference lines (4 Alexander Rep. 287). 
Secondly, the Committee discussed the implement of the 
fighting ship which the Committee defined with exceptional 
preciseness (4 Alexander Rep. 289). 

Thirdly, the Alexander Committee considered the con¬ 
tract system, which it described in the following language 
(4 Alexander Rep. 290): 

“(a) Joint contracts made by the conference as a 
whole .—Such contracts are made for the account of 
all the lines in the agreement, each carrying its pro¬ 
portion of the contract freight as tendered from time 
to time. The contracting lines agree to furnish steam¬ 
ers at regular intervals and the shipper agrees to 
confine all shipments to conference steamers, and to 
announce the quantity of cargo to be shipped in ample 
time to allow 7 for the proper supply of tonnage. The 
rates on such contracts are less than those specified in 
the regular tariff, but the lines generally pursue a pol¬ 
icy of giving the small shipper the same contract rates 
as the large shippers, i. e. are willing at all times to 
contract with all shippers on the same terms.” 

In submitting its Report to the House of Representa¬ 
tives, the Alexander Committee sent with it certain recom- 
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mendations. The sixth recommendation is as follows (4 
Alexander Rep. 421): 

“(6) That the nse of ‘fighting ships’ and deferred 
rebates be prohibited in both the export and import 
trade of the United States. Moreover, all carriers 
should be prohibited from retaliating against any 
shipper by refusing space accommodations when such 
are available, or by resorting to other unfair methods 
of discrimination, because such shipper has patron¬ 
ized an independent line, or has filed a complaint 
charging unfair treatment, or for any other reason.” 

If it may be contended that the language of Section 14 
of the Shipping Act is at all ambiguous in that it may be 
interpreted so as to declare the contract system illegal 
per se, a consideration of the foregoing portions of the 
Alexander Committee Report, we submit, resolves the 
doubt in the Conference’s favor. Its Report is as silent 
with respect to the abolition of the contract system as is 
the statute which was enacted as a result of the Commit¬ 
tee’s labors. 

We submit that the reason for the Committee action is 
obvious. The Committee recognized the inflexible unit of 
transportation in water commerce, i. e., the ship (4 Alex- 
' ander Rep. 310). From that axiom of ocean transportation, 
it follows that the earning of compensatory revenues de¬ 
pends on the ability of the steamship owner to fill his ship 
at reasonable rates. A corollary of this axiom is that, 
if the major portion of the lines in the trade maintain 
stable rates, and a non-conference competitor enters the 
trade and offers rates which are fractionally lower than 
the conference rates, shippers will be impelled, by fear of 
similar action by competitors, to make their shipments, to 
the extent possible, by the non-conference line. 4 The non- 

4 The point was well put in the Reports from Commissioners, 
Inspectors, and Others (see footnote 3, supra ) at p. 49, as 
follows: 

“163. In this consideration, we think, the answer is to 
be found to the argument which has been advanced that, if 

[Footnote continued on following page.] 



38 


conference line will thus be able to fill its ships and earn 
compensatory revenues at the lower rates, whereas the 
conference lines, with only partially filled holds, will expe¬ 
rience continuing losses. Since the non-conference line 
can indefinitely expand its fleet by resorting to the world 
charter market, the conference lines, unless they be per¬ 
mitted to employ a rate stabilizing instrumentality such 
as the contract system, would have no alternative but to 
meet rate cut with rate cut and a rate war producing 
chaos in the trade would be the inevitable result. 

The obviously conscious decision of the Alexander Com¬ 
mittee to leave to the conferences the device of the con¬ 
tract system, is undoubtedly to be explained upon the 
premise stated in the footnote to Swayne & Hoyt, 300 
U. S. 297, 307 (1937), quoted, supra. 

B. The statement substantiates the propriety of the 
maintenance of the contract system by the conference. 

Limitations of space and time preclude us from pre¬ 
senting here a full and thorough analysis of the circum¬ 
stances which have prevailed in the conference trade, 
as fully set forth in the Statement and its Exhibits, which 
we are submitting to the Court. This Statement and its 
Exhibits present the result of many months of research 

[Footnote continued from preceding page.] 

the advantages above referred to are really to the benefit 
of trade, they will be supplied under the ordinary opera¬ 
tions of the law of supply and demand. We are of opinion 
that, if shipowners were forbidden to use any means to 
secure custom other than the excellence of their service, 
the maintenance of a service offering these advantages would 
become impracticable. Shippers, even while admitting that 
it would be to their advantage collectively to ship only 
by the Conference Lines, would individually ship by tramps 
whenever a suitable opportunity offered. Indeed, the com¬ 
petition of their fellows would compel them to do so. And 
the loss of revenue thus occasioned to the regular Lines 
would render it necessary for them to choose between aban¬ 
doning their services or conducting them in a very different 
way.” 
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and investigation, both in this country and in Japan. 
Mr. Seymour H. Kligler of Conference’s counsel personally 
spent almost a month in Japan last Summer investigating 
the facts and collating statistics which are set forth in 
the Statement. 

Suffice it here to present only a few of the highlights, 
none of which has even been suggested in Isbrandtsen’s 
Petition and Application. 

From this Statement it appears that Isbrandtsen is 
not a poor victim of unprovoked attack. It appears that 
he has been engaging in a system of vicious rate-making 
practices which have long been condemned by the Board 
and its predecessors and, as a result thereof, has arro¬ 
gated to himself an exorbitant part of the carryings in 
this important United States trade. From the Statement 
it appears that over a period of more than a quarter of 
a century the Conference has offered the merchants of 
the United States and Japan exceptional rate stability. 
In connection with their other practices, for a consider¬ 
able period of time they maintained the contract system. 
Throughout this period, however, the Conference has at 
no time made any attempt at monopoly. On the other 
hand, as shown by Exhibit A attached to the Statement, 
the Conference has grown from a mere three lines, in its 
early days, to the present membership of seventeen lines. 
No applicant for membership to the Conference has 
ever been excluded, and Isbrandtsen would be admitted 
upon application. 

Although, under the conference form of organization, 
the conference lines have adopted uniformity of rates, 
they have not ceased at any time to be actively competi¬ 
tive in the service which they render to the merchants 
of the United States and Japan. Service has been im¬ 
proved as to speed and special characteristics of vessels 
and frequency of sailings (Statement, pp. 9-12). 

The stability established by the Conference is now immi¬ 
nently threatened. Isbrandtsen started to sail vessels in 
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this service in 1947. Its contention that it is the successor 
of the Moller Steamship Company, which operated in this 
trade pre-war, or its asertion that the Isbrandtsen-Moller 
Company had any connection with the Japan Homeward 
trade, except for the discharge of the vessels after their 
arrival in American ports, is utterly false and is so shown 
to be by the affidavit of Christen A. Christensen, sub¬ 
mitted by the Interveners upon this motion. When 
Isbrandtsen entered this trade, it commenced the practice 
of quoting rates 10% under the Conference rates, rounded 
off to the nearest 5^. Evidence of this practice is Exhibit 
E attached to the Statement, a tariff obtained directly 
from the office of Isbrandtsen’s Tokyo Agent. Therein 
the Court will observe that Isbrandtsen openly and braz¬ 
enly quotes rates upon the above basis. Its tariff not 
alone adopts the Conference tariff items, but quotes the 
Conference rates to the Atlantic, to the Pacific, and to the 
Pacific Overland and, in virtually each case, the Isbrandt¬ 
sen rate, in parallel column, is computed as above stated. 
Perhaps the most striking example of Isbrandtsen’s 
method is to be found in Exhibit F attached to the State¬ 
ment. In connection with this Exhibit, the Statement 
points out that the Conference intended to institute the 
contract system on November 15, 1952, but was deterred 
from so doing by the promulgation by the Board, on 
November 11th, of General Order 76. When the proposed 
effective date of that system approached, Isbrandtsen 
issued a circular dated November 6, 1952 (Exhibit F to 
the Statement), in which it boldly announced: 

“We are happy to announce to all our shippers that 
our new rate effective S. S. ‘Flying Cloud’ will be 
10% less than the Conference contract rate.” 

The predecessors of the Board have repeatedly condemned 
the practice on the part of a carrier in so fixing its rates. 
Docket No. 128, Section 19 Investigation, 1935, 1 U. S. S. 
B. B. 470, 498, 501 (1935); Docket No. 512, Cargo to 
Adriatic, Black Sea, and Levant Ports, 2 U. S. M. C. 342, 
345 (1940). 
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The effect of Isbrandtsen’s improper and condemned 
rate practices has been that which anyone familiar with 
steamship economics would expect. Although Isbrandtsen 
states in its Petition and Application that it is operating 
two sailings a month, the Court will find from footnote 4 
to Exhibit G annexed to the Statement, that in many 
months Isbrandtsen now has three sailings a month, and 
it appears from the Statement (p. 14) that Isbrandtsen is 
now contemplating increasing its service to a sailing every 
week. 

The result of this rate cutting has been calamitous to 
the lines. The Court will observe from footnotes 4 and 5 
to Exhibit G annexed to the Statement that Isbrandtsen 
is now averaging about 5000 tons of cargo from Japan per 
sailing, whereas the Conference lines are averaging only a 
little over 1200 tons. It further appears from footnotes 6 
and 7 to Exhibit G attached to the Statement that Is¬ 
brandtsen alone is now carrying over 30% of the cargoes 
from Japan to the United States, whereas the seventeen 
Conference lines, among them, are carrying only 69.4%. 
As appears from the Statement (p. 16), if this course were 
to continue, it would be only a short time before Isbrandt¬ 
sen would have a virtual monopoly of the carryings from 
Japan to the Atlantic and Gulf Coasts of the United 
States. It is idle for Isbrandtsen to prate of preserving 
the status quo by preventing the Conference lines from in¬ 
stituting the contract system. His program is dynamic 
in the extreme, and the effect of an injunction such as he 
now seeks will be still further to aggrandize his enterprise 
and drive the Conference lines to ruin. 

One of two courses must be followed by the Conference 
lines. Either they must be permitted to institute their 
contract system promptly, or they will have no recourse 
but to meet Isbrandtsen’s rate cuts with corresponding 
rate cuts. As shown in the Statement, such competitive 
rate cutting almost invariably leads to a rate war from 
which both the carriers and the shipping public are the 
great sufferers. 




The Statement further goes into considerable detail 
(pp. 18-30), which need not here be repeated, as to the 
reasons for the adoption of the spread of 9 J /2% between 
contract and non-contract rates. 

After studying this Statement for the prescribed period 
of thirty days, the Board found nothing in the contract 
system proposed therein which was unduly discriminatory, 
detrimental to the commerce of the United States, or 
violative of any provision of the Shipping Act. Moreover, 
it is obvious that the Statement was so strong and the 
threat to American commerce recorded therein so real, 
that the Board did not, as it has done before, grant 
Isbrandtsen’s application for a postponement of the sys¬ 
tem pending the hearing. 

May we re-emphasize that Isbrandtsen has not denied 
a single fact set forth in this Statement! Isbrandtsen 
has merely asked generally for a hearing. It has not 
vouchsafed to the Conference, the Board, or to this Court, 
what facts it expects to prove at this hearing. 

We submit that upon the facts set forth in the State¬ 
ment and in the affidavits of James A. Dennean and 
Seymour H. Kligler, submitted to the Board in opposition 
to Isbrandtsen’s application for a stay, and upon the 
affidavits of Philip McIntyre, Christen Andersen Christen¬ 
sen, and Seymour H. Kligler, in opposition to the motion 
for an interlocutory injunction, there is scant likelihood that 
Isbrandtsen can succeed in demonstrating that the insti¬ 
tution by the Conference of the contract system would 
be unduly discriminatory, detrimental to the commerce 
of the United States, or violative of any provision of 
the Shipping Act 
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POINT III. 

Isbrandtsen is not entitled to equitable relief be¬ 
cause it does not come into Court with clean hands. 

It is so fundamental to equity jurisprudence that one 
who invokes the aid of a court of equity must himself 
come into court with clean hands, that citation of author¬ 
ity to this Court would be superfluous. It is now in order 
to examine the conduct of Isbrandtsen, who seeks extraor¬ 
dinary equitable assistance in this proceeding. 

The first item which does not commend itself to the con¬ 
science is the utter misdescription in Isbrandtsen’s papers 
of the nature of the order sought to be reviewed and en¬ 
joined. No more need here be added to our previous 
analysis of the order and our refutation of the characteri¬ 
zation of it in Isbrandtsen’s papers. Likewise, in appealing 
to the discretionary power of the Court to stay admin¬ 
istrative action, Isbrandtsen has omitted substantial por¬ 
tions of the facts which are relevant to the Court’s action; 
for example, the Statement, which is the basic document 
upon which the Board rested its order, and the facts 
therein established. Neither do Isbrandtsen’s papers 
include the affidavits and memorandum submitted to 
the Board by the Conference in opposition to Isbrandtsen’s 
request for a stay. These omissions suggest a lack of 
candor hardly becoming to one who is appealing to a 
Court for equitable assistance. 

Next, a consideration of the competitive methods of 
this petitioner for equitable relief discloses that the peti¬ 
tioner itself has been guilty of business practices which 
have been condemned by the administrative agencies 
charged with supervision of business methods in common 
carriage by water, and that the practice which it seeks to 
enjoin has been adopted as a defense against its preda¬ 
tory practices. 
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Finally, it is to be observed that the Petition is in one 
respect palpably false. We refer to the assertion in para¬ 
graph 17 of the Petition that “Petitioner has been con¬ 
tinuously engaged in the Japan-Atlantic trade since in¬ 
auguration of the service by petitioner’s predecessor, 
Isbrandtsen-Moller Company, Inc., long prior to World 
War II. Since World War II, petitioner has maintained 
regularly scheduled sailings employing only American 
flag ships in such trade.” 

As has been pointed out above, Isbrandtsen-Moller 
Company, Inc., participated in this trade prior to World 
War II solely as the discharging agent in United States 
ports for A. P. Holler, Maersk Line. The principals in 
this operation were a party to the Conference agreement. 
They continue in this capacity to this day. No painstak¬ 
ing building up of good will in its own name by 
Isbrandtsen-Moller Company, Inc., as a carrier would have 
been consistent with its agency function. Neither is 
Isbrandtsen entitled to credit for the good will built up by 
A. P. Holler, Maersk Line and still enjoyed by it. 

Without laboring the point, we would also point out 
that according to the information under oath in the 
Statement, at page 12, Isbrandtsen Company, Inc., insti¬ 
tuted its service in this trade in or about June 1947, a 
considerable lapse of time after the conclusion of World 
War II. 

For all of these instances of disregard for the pre¬ 
requisites to equitable relief, Isbrandtsen should be dis¬ 
qualified from enjoying benefits of equitable relief. 



45 


POINT IV. 

Isbr&ndtsen has failed to make out a case of ir¬ 
reparable injury. 

The only factual matter submitted to this Court in sup¬ 
port of Isbrandtsen’s claim of irreparable injury is the 
affidavit of Mathew S. Crinkley, sworn to the 12th day 
of January, 1953, and originally submitted to the Board 
in support of Isbrandtsen’s request for a stay. The 
Board has already passed its administrative judgment 
on the argument and assertions in this affidavit and 
has considered them in connection with the affidavits 
of James A. Dennean and Seymour H. Kligler, submitted 
by the Conference in opposition thereto. We rely for 
complete refutation of the claim of irreparable injury 
on the record before the Board, on the Board’s action 
thereon, and on the affidavits of Philip McIntyre, Christen 
Andersen Christensen, and Seymour H. Kligler, submitted 
by the Conference herein. 

The Board having ruled against Isbrandtsen and in 
favor of the Conference on a discretionary question, its 
decision should not be upset by the Court, since there is 
substantial evidence to support it. 

POINT V. 

The granting of an interlocutory injunction would 
irreparably injure the members of the Conference and 
innumerable merchants in Japan and the United 
States who have indirect concern with this contro¬ 
versy. 

On such application as this, the Court may be called 
upon to perform the function usually referred to as the 
“balancing of conveniences”. The very term “balancing of 
conveniences” suggests that there may be a near equality 
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of injury to the one party if the injunction should not be 
granted, and to the other if it should be granted. Here, 
we submit, not only is there no such nice balancing re¬ 
quired, but there is further thrown into the scale on the 
side of the Conference, the very great injury that would 
be worked upon the merchants of Japan and of the United 
States concerned in the Japan-Atlantic and Gulf trade, 
and the commerce of the United States. 

Attention has already been called to Exhibit G, attached 
to the Statement, wherefrom it appears that to this date 
Isbrandtsen has arrogated to itself more than 30% of 
the entire Japan-Atlantic and Gulf business, leaving to the 
seventeen Conference lines the privilege of dividing among 
themselves the remaining 69.4%; that Isbrandtsen’s ves¬ 
sels are carrying substantially 5,000 tons per sailing, 
whereas the Conference vessels are carrying only approxi¬ 
mately 1,200 tons. 

Isbrandtsen claims in its Application, paragraph 10, 
that the Conference has not used the contract system for 
a period of thirteen years. In its Petition, paragraph 6, 
Isbrandtsen states that the Conference has not used the 
contract system since 1941. Isbrandtsen suggests this is 
a reason for enjoining the Conference from putting the 
system into effect promptly. With nice disregard for 
accuracy in this matter, Isbrandtsen fails to state that 
the contract system was used by the Conference until the 
outbreak of the War in 1941, or until a little over eleven 
years ago; that during the bitter War years, there was 
no commerce between the United States and Japan; that 
for a period after the War, shipping continued to be 
controlled by various Government agencies; and that it 
was not until a considerable period after 1947, the date 
when Isbrandtsen first began to sail in the Conference 
trade at cut rates, that the renewed threat to stability 
required the reinstitution of the contract system. Isbrandt¬ 
sen does not inform the Court that in the autumn of 1950, 
the Conference sought to reinstitute the contract system, 


47 

but that due to the pendency at that time of the North 
Atlantic case and the Far East case, which appeared 
rather certain to promise a settlement of the question of 
the legality per se of the contract system, the Board re¬ 
quested and the Conference gave an undertaking that it 
would not establish the contract system until sixty days 
after previous written notice to the Board. The contract 
system had actually been announced to the trade and 
scheduled for institution effective October 16, 1950. 

The North Atlantic case and the Far East case having 
been decided in March, 1952, the Board set about the 
matter of implementing its supervision of contract sys¬ 
tems by procedure looking forward to the promulgation 
of the Rule. When delay in the promulgation of the Rule 
became inevitable, the Conference, smarting under the 
tremendous loss of business to Isbrandtsen, gave to the 
Board, on or about September 15, 1952, in accordance 
with the above undertaking, a notice that it would rein¬ 
stitute its contract system effective on November 15. 
Again notice of such reinstitution was given to the public. 
On November 11th, the Rule became effective. There¬ 
upon it became necessary for the Conference, not having 
complied with the Rule, again to give notice to the trade 
of the withdrawal of the contract system. 

In compliance with the Rule, the Conference filed its 
full and painstakingly complete Statement and therein an¬ 
nounced the contract system effective January 23, 1953. 
Now, in deference to what the Conference believed to be 
the intent of the Court in entering its order on January 
22, the contract system has been retracted for the third 
time. 

The effort on the part of Isbrandtsen to have the Court 
believe that the Conference has stood idly by over a 
period of eleven or thirteen years, while Isbrandtsen, with 
unexampled disregard for disapproval of its rate making 
methods by the Maritime Board, has been taking away 
the Conference business, it thus appears, scarcely casts 
the facts in their true light. 
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With greatest respect to this Court, we must advise it 
that this third retraction of the contract system has al¬ 
ready inflicted grave and serious injury on the Conference 
in that it has caused it to lose prestige and good will in 
the eyes of the Japanese shipping public. To extend this 
restraint for a matter of months or even weeks, would 
strain the Conference structure to the breaking point. Not 
alone would Isbrandtsen by its announced increase of sail¬ 
ings make further inroads in the small residue which the 
Conference lines are now permitted to carry, and that 
loss, of course, could never be recovered; but the loss will 
be much greater. After a period of five years and more 
of this Isbrandtsen competition, during much of which the 
Conference has stayed its hand in the general interest, it 
can no longer be expected to maintain stability with the 
sole result of seeing its members , business completely dis¬ 
appear. The Conference lines would have no alternative 
but to cut their rates to meet Isbrandtsen’s, and then a 
rate war would become a reality. Stability would dis¬ 
appear and, as shown by the affidavits of Mr. Dennean 
and Mr. McIntyre, could not be reestablished for many 
years. In the meantime, continuous and immeasurable 
losses would be suffered by the Conference. Also in the 
meantime, the merchants of Japan and America would 
suffer irreparable injury in that their business would be 
attended by uncertainty due to speculative freight rates. 
A great detriment would be done to the commerce of the 
United States; and this detriment would ramify in many 
directions. 

On the question of relative conveniences, there is indeed 
no nice balance at all. As between the parties themselves, 
it is plain that the carryings which one may lose, the 
other may gain; but the loss in carryings is but one factor. 
The results of a destruction in rate stability will strike 
far and wide with repercussions that no one can envisage. 
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CONCLUSION. 

For all of the foregoing reasons, the interlocutory 
injunction should be denied; the temporary restraining 
order should be dissolved; and the Petition and Ap¬ 
plication should be dismissed. 

Respectfully submitted, 

GEORGE F. GALLAND, 

839 17th Street, NW^ 
Washington 6, D. C., 
Attorney for Interveners. 


Herman Goldman, 
Elkan Turk, 
Seymour H. Kligler, 
Elkan Turk, Jr., 

Of Counsel. 


Dated: January 28, 1953. 
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Statement of Questions Presented. 

In the opinion of Intervenors, the questions are as 

follows: 

1. When a steamship conference, acting under a basic 
conference agreement which has been approved by the 
Federal Maritime Board, files with the Board a state¬ 
ment of facts under the Board’s General Order 76, 
may the Court hold such statement to be an agreement 
among the conference members requiring separate 
Board approval pursuant to Section 15 of the Ship¬ 
ping Act, 1916, and is the Court warranted in holding 
an order of the Federal Maritime Board refusing to 
postpone the initiation of the contract system referred 
to in such statement to be an approval of an agree¬ 
ment pending a full hearing on the merits? 

2. Was the order of the Federal Maritime Board, dated 
January 21, 1953, a final order and, therefore, was a 
review thereof within the jurisdiction of this Court 
under 64 Stat. 1129, 5 U. S. C. §1031 et seqA 

3. Did the Board exceed its powers in disposing, on the 
basis of sworn written information submitted by the 
parties but without full hearings, of requests for the 
suspension of the contract system pending hearings 
requested by objecting parties? 

4. Does the contract system violate per $e any of the 
provisions of the Shipping Act, 1916? 
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Wnxteb States (Cimrt at Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT. 

No. 11,679. 

» 


ISBRAXDTSEX COMPANY, IxC., 


Petitioner, 


v. 


Uxited States of America and Federal Maritime Board, 

Respondents . 

Japax-Atlaxtic and Gulf Freight Coxferexce, et al ., 

lntervenors. 


ON PETITION FOB EJEVTEW OF AN ORDER, OF THE 
FEDERAL MARITIME BOARD. 


BRIEF FOR INTERVENORS. 


Statement of the Case. 

This case stems from ingenious efforts of the Petitioner, 
hereinafter referred to as Isbrandtsen, and of the At¬ 
torney General to restate settled propositions in new, 
intriguing terms, familiar enough to lend credence, yet 
totally inappropriate in their present context. A bit of 
history, as embodied in the record, will assist in penetrat¬ 
ing the rhetorical costume in which Isbrandtsen and the 
Attorney General have disguised their often rejected con¬ 
tentions. 

lntervenors, hereinafter referred to as the Conference, 
are common carriers by water serving the trade from 
Japan, Okinawa, and Korea, to the Atlantic and Gulf 
Coasts of the United States, and are parties to the Japan- 
Atlantic & Gulf Freight Conference Agreement, Federal 
Maritime Board Agreement No. 3103, hereinafter referred 
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to as the Conference Agreement (JA 146-162) approved 
by a predecessor of the Board on June 25, 1934 (JA 8). 
From 1934 until the outbreak of hostilities with Japan in 
1941, the Conference employed the contract system, under 
■which tariffs provided two rates for a commodity, one 
available to shippers who did not, and a lower one avail¬ 
able to shippers who did, enter into contracts to ship their 
cargoes exclusively by vessels operated by members of the 
Conference. Prior to the war, the system was applied to 
all principal commodities moving in this trade (JA 13; 38). 

Throughout the pre-war period the Conference af¬ 
forded to the merchants shipping and receiving cargoes 
in this important channel of our foreign commerce the 
advantages of long-term stability of freight rates, and 
service marked by frequency, regularity, dependability, 
and ever-increasing quality as to speed and facilities 
(JA 13-16). Merchants engaged in the trade between 
Japan and the United States were thus able to make their 
bargains for future sale and delivery of goods without 
fear lest a speculative element should be injected into 
their transactions by unanticipated fluctuations in the cost 
of transportation. 

Commercial intercourse between Japan and the United 
States was, of course, non-existent during the war years. 
When the Conference resumed operations after the war, 
there was no threat to the stability of rates, and the con¬ 
tract system was not immediately resumed (JA 38, n. 37). 

However, in June, 1947, Isbrandtsen inaugurated a serv¬ 
ice in the trade (JA 18). In keeping with Isbrandtsen 
policy, this service was deliberately operated outside of 
the Conference, and charged rates 10% under the Con¬ 
ference rates (JA 16-18; 46-54) notwithstanding that 
Conference membership was at all times available to 
Isbrandtsen and all other qualified carriers (JA 14). As 
would naturally be expected, so long as the Conference 
maintained its rate structure and refused to cut rates to 
Isbrandtsen’s level, Isbrandtsen arrogated to itself an ever 
greater share of the traffic in the trade, until, for the 16 
months preceding September, 1952, Isbrandtsen’s vessels 
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had averaged 5000 tons of cargo per sailing to 1200 tons 
for Conference vessels. Isbrandtsen had carried 30.6% of 
all cargoes in the trade as against 69.4% carried by all of 
the Conference vessels and as against 8% or less for the 
average Conference sailing; and the disparity in favor of 
Isbrandtsen was progressively increasing. Over the same 
period Isbrandtsen had increased the frequency of its 
sailings from 1 to 3 per month and was planning sailings 
on a weekly basis (JA 19, 55). 

As early as October, 1950, the Conference determined 
to meet the threat to the continuance of the members’ 
services by reinstitution of the contract system, but de¬ 
sisted from so doing in deference to the request of the 
Federal Maritime Board 1 —a request based on the pend¬ 
ency of litigation involving the contract system to which 
reference will hereinafter be made (JA 31). Again, in 
September, 1952, the Conference proposed to reintroduce 
the contract system, effective November 15, 1952, and like¬ 
wise deferred to the request of the Board, based on the 
then imminent issuance of new regulations concerning 
contract systems which had been evolved after the litiga¬ 
tion mentioned above (JA 31). 

These new regulations became effective November 11, 
1952, and are known as General Order 76 (46 C. F. R. 
§236.1 et seq.) (JA 2-5). General Order 76 provided, 
inter alia , that conferences which, pursuant to ap- 

1 The United States Shipping Board was the agency which was 
established by § 3 of the Shipping Act, 39 Stat. 729, and which 
was charged with the administration of that Act. Subsequently, 
by Executive Order June 10, 1933, No. 6166, § 12 (set out in note 
under 5 U. S. C. A. § 132), the United States Shipping Board was 
abolished and its functions were transferred to the Department 
of Commerce. Thereafter, by Act of June 29, 1936, 49 Stat. 1985, 
the United States Maritime Commission was created and the func¬ 
tions of administering the Shipping Act were transferred to it. 
Finally, the functions of the United States Maritime Commission 
have been transferred to the Federal Maritime Board, pursuant 
to the provisions of the Reorganization Act of 1949, 63 Stat. 203- 
207, 5 U. S. C. §§ 133 (z) to 133 (z)-15 and Reorganization Plan 
No. 21 of 1950, 15 F. R. 3178, 5 U. S. C. A. following § 133 (z)-15. 
The Federal Maritime Board and its predecessors are referred to 
in this brief as “the Board”. 
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proved conference agreements, proposed to institute con¬ 
tract systems in their respective trades, must, at least 30 
days prior to the effective date of the proposed system, 
file with the Board a verified statement of enumerated 
facts concerning the proposed system. Provision was 
made for publication of the fact of the filing of such a 
statement in the Federal Register and for opportunity 
for interested parties to file comments with the Board 
supporting or opposing the proposed system and, if de¬ 
sired, requesting a hearing with respect to it. 

One searches the General Order in vain for any mention 
of the filing of an agreement for approval. 

On December 24, 1952, the Conference filed its statement 
under General Order 76 (hereinafter referred to as the 
Statement), furnishing in elaborate detail the required in¬ 
formation concerning the contract system it proposed to 
institute effective January 23, 1953 (JA 6-63). In due 
course Isbrandtsen filed with the Board comments of an 
argumentative nature which included the request that the 
Board reject the Statement summarily, or, in the alterna¬ 
tive, grant a hearing with respect to the proposed system 
and, pending such hearing and determination, suspend the 
effective date of its introduction (JA 64-94). The De¬ 
partment of Justice also filed comments which included 
a request for suspension pending hearings (JA 139-140). 
Isbrandtsen filed further comments (JA 95-104; 141-3) 
and the Conference filed a memorandum and affidavits in 
opposition to the requests for a suspension (JA 105-138). 

On the basis of the papers then before it, the Board 
issued its order of January 21, 1953, reciting that no 
showing had been made that the introduction of the con¬ 
tract system as proposed would produce any of the results 
which, under the criteria established in § 15 of the Shipping 
Act, 1916, would render the Conference Agreement vulner¬ 
able to disapproval or that Isbrandtsen would suffer irrep¬ 
arable injury pending hearings. The order disposed of the 
requests for relief contained in the comments filed with 
the Board as follows: 

“It Not Appearing from any of the above documents 
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or other information now before the Board that the 
differential between said contract/non-contract rates 
is arbitrary, unreasonable, or unjustly discriminatory, 
nor that the initiation of the proposed contract/non¬ 
contract rate system will be unjustly discriminatory 
or unfair or detrimental to the commerce of the United 
States, or will be in violation of the Shipping Act, 
1916, as amended, or will cause irreparable damages 
to Isbrandtsen Co., Inc.; 

“It Is Ordered, that the requests of the Department 
of Justice and of Isbrandtsen Co., Inc. for a suspen¬ 
sion of the proposed contract/non-contract rates of 
the Japan-Atlantic and Gulf Freight Conference, in 
the trade between Japan, Korea, and Okinawa and 
United States Atlantic and Gulf ports, pending hear¬ 
ing and determination, be denied; and 

“It Is Further Ordered, that the requests of the 
Department of Justice and of Isbrandtsen Co., Inc. 
for a hearing on the said Protest and Comments be 
granted; and 

“It Is Further Ordered, that such hearing be held 
before an Examiner of the Federal Maritime Board 
at a time and place to be fixed.” 2 (JA 144-5). 

At this stage we believe it would be helpful for us to 
make certain observations with respect to this order. It 
is to be noted that the Board did not, as stated by the 
Attorney General (Brief, p. 4), find that the differential 
between contract and non-contract rates was not arbitrary, 
unreasonable or unjustly discriminatory; or that the pro¬ 
posed system would not be unjustly discriminatory or 
unfair or detrimental to the commerce of the United 
States; or that the contract system would not be in viola¬ 
tion of the Shipping Act, 1916. The Attorney General has 
declared that such findings were made and that these find¬ 
ings are prerequisite to the approval of an agreement 
under § 15 of the Shipping Act. We emphasize that 
the Board merely found that no showing had been made 
of arbitrariness, unreasonableness or unjust discrimina- 

2 The Federal Maritime Board has ordered the hearings to begin 
on October 5, 1953. 
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tion; or detriment to the commerce of the United States; 
or illegality. In other words, the Board found that there 
was no such showing on the documents submitted to it as 
is prerequisite to the cancellation of the basic Conference 
Agreement. 

The remaining portions of the order constitute a mere 
grant of a hearing on the complaints of Isbrandtsen and 
the Department of Justice and the denial of a stay of the 
contract system pending the hearing. The order contains 
no word of approval. 

Nonetheless, the order was brought before this Court 
by a petition to review which stated “Said Board order 
and approval purported to authorize the Japan-Atlantic 
and Gulf Freight Conference (hereinafter referred to as 
‘Conference’) to employ the exclusive patronage contract 
dual rate system and to coerce shippers in the Japan- 
Atlantic and Gulf trade to patronize Conference steamship 
lines exclusively and to retaliate against shippers in the 
trade who patronize petitioner.” The prayer of the peti¬ 
tion asks this Court to adjudge that “so much of the above- 
described Board order and approval as purport to author¬ 
ize ‘contract’ and ‘non-contract’ rates is, and at all times 
was, beyond the lawful authority of the Board, • • • and 
that such order and approval be perpetually vacated, set 
aside, and annulled * * In other words, the Board’s 
order comes before this Court in the guise of an order 
which approved an agreement among common carriers— 
an agreement which according to the Attorney General is 
embodied in a pure and simple statement of facts. 

Statutes Involved. 

Inasmuch as the relevant parts of the statutes are 
lengthy, they are set out in a separate appendix. They 
constitute pertinent sections of the Act of September 7, 
1916, c. 451, 39 Stat. 728, 46 U. S. C. § SOI et seq. (herein 
referred to as the Shipping Act) and of the Act of 
December 29, 1950, c. 1189, 64 Stat. 1129, 5 U. S. C. § 1031 
et seq. (hereinafter referred to as the Hobbs Act). 


Summary of Argument. 

Introduction. 

In reading the briefs of the Petitioner and the Attorney 
General, we have found ourselves suffused by an air of 
unreality—in a sort of “Alice in Wonderland” setting. 
As if by the wave of a necromancer’s wand, a pure and 
simple factual statement has been converted into an agree¬ 
ment among carriers; the filing of this statement with the 
Board for its information has become the filing of an 
agreement for Section 15 approval; an order of the Board 
which grants objectants a hearing but refuses them a 
stay pending the hearing has become an order approving 
an agreement which was never filed, of which approval was 
never sought and the approval of which the Board itself 
has continuously disavowed. We also find that the At¬ 
torney General, upon the baseless assumption that the con¬ 
tract system would drive Isbrandtsen out of business, is 
strangely callous to the facts, demonstrated in the State¬ 
ment, that Isbrandtsen was caught in the very process of 
driving the Conference out of business and that the con¬ 
tract system, for the reasons which we shall show below, 
is required to keep Isbrandtsen’s nice scheme from suc¬ 
ceeding. 

We deny the assertion that the purpose of the contract 
system is to drive Isbrandtsen out of business. What, 
then, is the necessity for such system? 

This necessity arises from two principles peculiar to 
the economics of ocean shipping. 3 One of these principles 
is that a ship is a large and inflexible unit of transporta¬ 
tion incapable of expansion or contraction (as is a rail¬ 
road train) as the size of the cargoes requires. It follows 
from this principle that the fixed charges involved in 
transporting a cargo of one ton in a given ship are sub¬ 
stantially the same as the fixed charges in carrying a 

3 These principles are paraphrased here from pages 309-311 of 
the report of the House Committee on Merchant Marine and 
Fisheries which recommended the enactment of the Shipping Act. 
For full reference to this report we refer to Footnote 9, page 38. 
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cargo of 10,000 tons. It further results that if one car¬ 
rier, by a policy of rate cutting, attracts to itself full 
cargoes while leaving its competitors only partial cargoes, 
it can profit well at lower rates whereas the competitors 
will suffer losses at higher rates. 

The second principle is that the ever-present world 
reservoir of tramp shipping enables the outside com¬ 
petitor, without any further investment, to expand his 
fleet by chartering; and as its rate-cutting practices draw 
ever increasing cargoes, continually to expand its fleet 
and increase its sailing schedules. 

Unchecked, these two principles and their necessary con¬ 
sequences would grant a rate-cutting competitor a virtual 
monopoly. Little wonder is it, therefore, that Isbrandt- 
sen’s brief proclaims its satisfaction with conferences, but 
objects to the contract system which prevents Isbrandtsen 
from enjoying the umbrella held over it by the conference 
tariffs. 

The contract system merely tends to offset the effect of 
the foregoing economic principles. If there be a reason¬ 
able spread between contract and non-contract rates, it 
will be profitable for many shippers to ship by the non- 
conference line at cut rates when it suits their purposes, 
while shipping by the conference lines at non-contract 
rates when a non-conference vessel is not available. The 
saving on the non-conference shipments might more than 
offset the spread between conference rates. Meantime, 
the conference can maintain a stability of rates at a rea¬ 
sonable level based upon shipments with contract shippers 
upon which the conference can rely. 

The alternative is that the conference lines must cut 
rates to meet the competition and the result inevitably is 
a rate war. The Isbrandtsen practice of cutting rates 
fractionally under those in the conference tariff has been 
condemned by the Board: Section 19 Investigation, 1935 , 
1 U. S. S. B. B. 470, 498, 501 (1935); Cargo to Adriatic, 
Black Sea, and Levant Ports, 2 U. S. M. C. 342, 345 (1940). 
We particularly invite the Court’s attention to the report 
of the Board in the former of the above two cases, in 


which there is recited the story of rate wars that have 
been caused by just such practices and of their harmful 
effects on carriers and merchants alike. 

The proposed contract system establishes a spread of 
9*4% of the amount of the contract rates. Since Isbrandt- 
sen’s practice is to under-cut contract rates by 10%, it 
is clear that many shippers will prefer to ship on Is- 
brandtsen vessels when they are available. The proposed 
shipper’s contract (JA 60-63) is a most fair one. We call 
attention particularly to the provision for liquidated dam¬ 
ages (Par. 5, JA 61) which Isbrandtsen has attacked as 
penal. Under it, if the shipper fails to ship as agreed, he 
pays as liquidated damages 50% of the amount of agreed 
freight. The general damages which would be recover¬ 
able for breach of a contract to ship are dead freight—the 
agreed freight less the cost of earning it. The Gazelle, 
128 U. S. 474 (1888); The Rosemary, 277 P. 674, 678 (5th 
Cir. 1922); New York & Cuba Mail S. S. Co. v. Guayaquil 
& Q. R. Co., 270 P. 200 (2d Cir. 1920), cert. dism. 257 
U. S. 642. Since the Conference carries on berth terms, 
and on the principles above discussed, the damages would 
be agreed freight less cost of loading and discharge, there 
is not the slightest basis for characterizing these liquidated 
damages as a penalty. 

The outline of our argument follows. 

I. 

The Conference, acting under its basic approved Con¬ 
ference Agreement, filed with the Board a statement of 
its purpose to initiate a contract system under that basic 
Conference Agreement and not under any other agree¬ 
ment. This Statement was filed because the Board had 
promulgated General Order 76 for the purpose of requir¬ 
ing conferences proposing to initiate contract systems un¬ 
der approved conference agreements, to furnish fuller and 
more complete information than they had theretofore fur¬ 
nished in their minutes and tariffs; and moreover, required 
the conferences to furnish this information prior to the in¬ 
stitution of the contract system rather than after the insti- 
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tution of the contract system as had previously been the 
case. The purpose of the filing of this information was 
twofold: First, such filing would enable the Board on its 
own motion, under either Section 22 or 25 of the Shipping 
Act, to terminate the basic conference agreement if the 
statement should show to the Board that the proposed sys¬ 
tem fell within the criteria which must guide the Board in 
cancelling and terminating conference agreements; and 
secondly, such filing and the publicity provided by Gen¬ 
eral Order 76 would enable competitors and others to 
object to the contract system; and, if the Board should 
not, on its own motion, consider the proposed contract 
system good cause for terminating the basic conference 
agreement, to request hearings whereby the objectant 
could demonstrate that the basic conference agreement 
should be cancelled if the parties to that agreement should 
persist in continuing with the contract system. 

If the Board is quite satisfied from the statement filed 
that the initiation and conduct of the contract svstem falls 
within the purview of the basic conference agreement and 
does not, by the statutory criteria, require the cancella¬ 
tion of the basic conference agreement, then the Board 
is not required to take any action on its own motion and 
the contract system may go into effect thirty days after 
the filing of the statement. On the other hand, where an 
objector requests a hearing and a stay, the Board may 
grant both requests or may only grant the hearing and, 
in its discretion based upon the emergency existing in the 
particular foreign trade involved, deny the stay. The 
denial of such stay does not import approval of the con¬ 
tract system. It merely imports, as stated in the order 
of January 21st, 1953, that no preliminary showing has 
been made that facts exist which, according to statutory 
criteria, require a cancellation of the basic conference 
agreement. We shall show that the argument of the 
Attorney General that the denial of a stay imports ap¬ 
proval or permission, is utterly fallacious. 

Moreover, under governing authority, the question 
whether an agreement must be filed in any case is one i 
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which must in the first instance be determined by the 
Board after a full hearing. 

II. 

The Board’s order of January 21, 1953, was not a final 
order within the intendment of the Hobbs Act. Under 
that Act the term “final order” has its usual meaning; 
and a denial of interlocutory relief does not fall within 
the statutory scope. 

III. 

The order of the Board, being purely interlocutory, 
a full hearing was neither requisite nor possible. The 
Statement contains sworn factual material to the effect 
that the import trade between Japan and the United 
States was imminently threatened with a rate war dis¬ 
astrous alike to carriers and merchants unless the con¬ 
tract system could be promptly put into effect. Propriety 
draws the curtain at the date of January 21, 1953, and we 
cannot, therefore, discuss whether the Conference was 
correct in this prognosis. Be that as it may, during the 
period which would be required for the conduct and deter¬ 
mination of a full hearing, either the conditions threaten¬ 
ing a rate war must necessarily be permitted to continue 
and all governmental arms, administrative and judicial, 
be stayed, or the administrative agency charged with the 
regulation of this industry must be given scope in the ex¬ 
ercise of its power and control over conference agreements 
pursuant to §<§> 15, 22 and 25 of the Shipping Act to 
permit contract systems to be promptly put into effect 
in some cases and to stay the initiation of such systems 
pending hearings in other cases, all dependent upon the 
facts. Neither the Constitution nor the Shipping Act 
compels a full hearing prior to denial of a stay. 


The contract system is not illegal per se. The decisions 
of the Supreme Court require such holding. The language 
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of the Shipping Act requires such holding. If there be 
any ambiguity at all in the language of the Shipping Act, 
the legislative history of that Statute requires such 
holding. 


ARGUMENT. 

FIRST. 

The Board’s order of January 21, 1953, was not an 
order approving an agreement filed under Section 15 
of the Shipping Act. 

(a) The Statement was not an agreement nor was it 
filed for approval under § 15. 

After the decisions in Far East Conference v. United 
States, 342 U. S. 570 (1952), and Isbrandtsen Company, 
Inc. v. United States, 96 F. Supp. 883 (S. D. N. Y. 1951), 
aff’d., per cur., sub nom. A/S J. Ludwig Mowinckels Rederi 
v. Isbrandtsen Co., Inc., 342 U. S. 950 (1952), the Board 
adopted new procedure with respect to contract systems. 
Theretofore the Board had been dependent upon confer¬ 
ence minutes, tariffs, and the like, to inform it of the 
actions taken bv conferences in the institution of contract 
systems and of the propriety thereof. 

The new procedure of the Board was embodied in its 
General Order 76 (JA 2-5). The very first recital 
indicates that the order has to do with the “use of 
contract/non-contract rates by steamship conferences”. 
(Italics supplied.) In the instant case, the Confer¬ 
ence acted under § 236.3 of General Order 76. An 
examination of that section discloses that it applies to 
“steamship freight conferences”. It does not apply to 
any group of carriers who are not acting under a basic 
conference agreement which has had Board approval under 
§15 of the Shipping Act. §236.3 provides that such 
conferences proposing to establish contract/non-contract 
rates to become effective after the effective date of the 
General Order shall file with the Board at least 30 days 
prior to the initiation of such rates, “a statement con- 



taining * * * [here follows a specification of the required 
contents of such statement].” Here we find that the 
General Order provides for the filing of a “ statement ” and 
not the filing of an “agreement”. 

Despite the fact that the Statement (JA 6-63) is utterly 
barren of promissory language, but on the contrary is 
crammed with factual, historical and statistical data, the 
Attorney General insists that it is an agreement. A fur¬ 
ther study of General Order 76 completely destroys the 
Attorney General’s quite artificial argument. We first 
direct attention to § 236.1 of the General Order, which 
contains provisions applicable to steamship conferences 
having had contract systems in effect since dates prior to 
the effective date of the General Order. § 236.1 of the 
General Order requires such conferences to file statements 
with the Board quite similar to those filed by conferences 
proposing to initiate contract systems in the future. 
One wonders whether the Attorney General would argue 
that the statement filed by such a conference many years 
after its contract system has gone into effect is likewise 
an agreement filed with the Maritime Board for ap¬ 
proval. 

§236.5 of the General Order clearly provides that the 
statement is filed for information and that it is to be filed 
in the form of “a verified original statement”. The con¬ 
cept of a verified agreement would indeed be new to the 
law. 

§ 236.6 likewise speaks of information filed and not 
of agreements filed for approval. It provides for a pub¬ 
lication with respect to the filing of the statement. It 
permits interested parties 20 days after publication within 
which to submit written comments relating to the informa¬ 
tion filed. Isbrandtsen’s brief attempts to derive comfort 
from the use of the words “approval, disapproval, or 
modification” in §236.6. We submit, however, that this 
language is indicative of the impact upon the basic con¬ 
ference agreement of the protests filed by objecting parties. 
Were the balance of General Order 76 manifestly con¬ 
sistent with the contention that the General Order requires 
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the filing of an agreement, then the phrase “approval, dis¬ 
approval, or modification” might be controlling. However, 
in view of the language of the remainder of General Order 
76, the language pointed out by Isbrandtsen and the At¬ 
torney General comes merely down to this: that the Board 
solicits comments from all interested parties whether they 
agree w’ith the Conference position or disagree with it, 
or would agree with it if properly modified. 

We may here state without qualification, that the 
Conference did not file its Statement as an agreement 

AND THAT IT NEVER HAS ASKED THE BOARD FOR AN APPROVAL. 

What the Conference has done is to furnish the Board 
with information from which the Board may determine 
whether or not the contract system as proposed would 
constitute a basis upon which the Board should cancel, ter¬ 
minate or modify the basic Conference agreement. 

(b) The Board’s order of January 21, 1953, did not con¬ 
stitute an approval of an agreement. 

In order to understand properly the nature and char¬ 
acter of the order of January 21, 1953, it is essential that 
the Court have before it the controlling language of § 15 
of the Shipping Act: 

“The board may by order disapprove, cancel, or 
modify any agreement, or any modification or can¬ 
cellation thereof, whether or not previously approved 
hy it, that it finds to be unjustly discriminatory or 
unfair as between carriers, shippers, exporters, im¬ 
porters, or ports, or between exporters from the 
United States and their foreign competitors, or to 
operate to the detriment of the commerce of the 
United States, or to be in violation of this Act, and 
shall approve all other agreements, modifications, or 
cancellations.” (Italics supplied.) 4 

4 The language which we have italicized above is the same as 
that which is italicized by Isbrandtsen in the first comments filed 
by it with the Board (JA 80), thus indicating that at that date, 
Isbrandtsen recognized, as all must who know Board procedure, 
that the Board’s action, if adverse to the Conference, would take 
the form of a disapproval of the basic Conference Agreement if 
the proposed contract system should be instituted. 


The language above quoted maps out the course which 
the Board pursues with respect to conferences which have 
adopted or intend to adopt contract systems. The quoted 
language is the source of the Board’s substantial power 
and control over conferences which quite exceeds its power 
and control over steamship lines which are not members 
of conferences. 5 

The setting of the conference against this statutory 
background may perhaps be more clearly envisioned by an 
analogy to a legal structure in a more commonplace field of 
the law—the corporation. A corporation is organized pur¬ 
suant to a charter unanimously adopted by its founders and 
filed with and approved by the state. The charter contains 
broad authorizations to engage in business activity. Pur¬ 
suant to that charter the stockholders may take countless 
actions of far-reaching import without filing for approval 
new agreements or charter amendments embodying such 
actions. 

According to this analogy the basic conference agree¬ 
ment stands in the place of the corporate charter. The 
action taken at conference meetings (in some cases by a 
simple majority, in others by two-thirds or three-fourths 
majorities, and in still others by unanimous action) is akin 
to the action taken by stockholders at their meetings held 
under the corporate charter. 

The most striking difference is that the Board exercises 
much more drastic visitorial powers over conferences than 
the state exercises over corporations. All conference 

5 On the oral argument of the motion for an interlocutory in¬ 
junction, the question was asked from the bench whether the 
Board had no power to stop Isbrandtsen as an individual carrier 
from indulging in reprehensible rate cutting. Conference counsel 
answered the question in the negative. Isbrandtsen’s counsel 
stated that the Board had such pow’er under § 19 of the Merchant 
Marine Act, 1920 (41 Stat. 995, 46 U. S. C. § 876). That section 
provides a remedy for only “conditions unfavorable to shipping 
in the foreign trade * * * which arise out of or result from * * * 
competitive methods or practices employed by owners, operators, 
agents or masters of vessels of a foreign country * * 

Isbrandtsen has emphasized throughout that it operates Amer¬ 
ican Flag vessels. 
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minutes and tariffs and the like must be filed with the 
Board, not for approval but for information; and the 
Board has the power to terminate the basic conference 
agreement and thus deal a death blow to the conference 
itself if it finds from any information before it that any 
action under the basic agreement is such as to bring 
the agreement within the following categories: (1) 
unjustly discriminatory or unfair, or (2) detrimental to 
the commerce of the United States, or (3) violative of the 
Shipping Act. 

So when a statement under General Order 76 is filed by 
a conference, the Board’s concern is not to approve or 
disapprove this specific act of the conference, but rather 
to consider and determine whether the facts shown in the 
statement indicate that the contract system is unjustly 
discriminatory or unfair, or is detrimental to the com¬ 
merce of the United States or is violative of the Shipping 
Act, so as to subject the basic conference agreement to 
disapproval. 

If the data in the statement are full and convincing 
that there is no discrimination, no detriment to commerce, 
and no violation of law, then no affirmative action of ap¬ 
proval is called for, and none is taken. If, on the other 
hand, in the expert opinion of the Board, the data are 
insufficient or unconvincing that the statutory criteria for 
disapproval do not exist, or if the filed protests appear sub¬ 
stantial and meritorious, then the Board does proceed, 
either summarily under Section 25 (46 U. S. C. § 824) or 
by way of ordering a hearing under Section 22 (46 U. S. C. 
§821) to consider whether the basic conference agreement 
should not be disapproved. In the latter case, the Board 
may or may not direct the conference to suspend the con¬ 
tract system pending hearing, dependent upon whether 
the conference has made out a strong case for itself in 
its statement, dependent on whether the objectants will 
suffer irreparable injury, and also dependent upon whether 
the commerce of the United States urgently requires the 
introduction of a contract system; in other words, de¬ 
pendent upon the balance of conveniences. 



That is exactly the situation which was presented to 
the Board on January 21, 1953. It was for this reason 
that the Board did not, as asserted by the Attorney Gen¬ 
eral (Brief, p. 4), make any specific findings that the con¬ 
tract system was not discriminatory, detrimental to the 
commerce of the United States, or contrary to the Ship¬ 
ping Act. It merely found that the objectors, in their 
comments and affidavits in support of their requests for 
suspension, had made no showing of any of the conditions 
which would lead the Board to disapprove the basic 
Conference Agreement. 

Nor is there any validity to the argument that the 
denial by the Board of the application for a postponement 
is tantamount to a temporary approval of a contract 
system. As well might it be argued that a denial by 
a district court of an injunction pendente life in a suit 
for an injunction against patent infringement consti¬ 
tutes a judicially granted license under the patent. As 
w*ell might it be argued that the denial of an injunction 
pendente lite in a suit to enjoin a continuing trespass con¬ 
stitutes a judicially granted temporary right of way. As 
well might it be argued that if this Court had denied the 
interlocutory injunction in the case at bar, it w T ould have 
granted judicial approval of the Conference’s contract sys¬ 
tem. 

As the result of the hearings before the Board in this 
case, the objecting parties will have had their opportunity 
to present whatever evidence they may have, including 
whatever they did not present in any form on the pre¬ 
liminary applications, and the Board will determine 
whether or not effectuation of the proposed contract system 
would require disapproval of the basic Conference Agree¬ 
ment. 

The Attorney General errs (brief, p. 30) in his state¬ 
ment that it has been the Board’s general practice to 
grant hearings to parties protesting proposals of con¬ 
ferences to adopt a contract system, if thereby it is his 
intention to imply that the hearings have occurred prior 
to the initiation of the system. Thus, Gulf Intercoastal 



Bates, 1 U. S. S. B. B. 524 (1936), cited in support of 
this proposition was, as the report clearly indicates, a 
sequel to Intercoastal Investigation, 1935, 1 U. S. S. B. B. 
400 (1935), a proceeding in which the Board investigated 
and condemned the contract system which at the time of 
the hearings had been in full operation. The Attorney 
General also cites Pacific Coast European Conference 
Agreement, 3 U. S. M. C. 11 (1948), on the same point. 
There, as the report shows (3 U. S. M. C. at p. 14), the 
contract system had been in effect for many years. 

Indeed, the traditional procedure of the Board upon 
receiving complaints with respect to contract systems has 
been to treat them as attacks upon the basic conference 
agreement. Rawleigh v. Stoomvaart, 1 U. S. S. B. 285 
(1933); Phelps Bros. & Co., Inc. v. Cosulich-Societa, 1 
U. S. M. C. 634 (1937); Sprague Steamship Agency, Inc. v. 
A/S Ivarans, 2 U. S. M. C. 72 (1939); Contract Routing 
Restrictions, 2 U. S. M. C. 220 (1939). 

It follows that the Board’s order of January 21st was 
what it appears on its face to be, a preliminary deter¬ 
mination that no showing had been made why the basic 
Conference Agreement should be disapproved and why, 
therefore, the contract system should be suspended pend¬ 
ing the hearings. 

(c) The decision whether a particular cooperative act 
among common carriers by water requires Section 15 ap¬ 
proval is, in the first instance, for the Board. 

The first time a contention was made with respect to 
the illegality of a contract system for failure of the con¬ 
ference to file and obtain approval of the contract system 
itself pursuant to § 15 occurred in United States Naviga¬ 
tion Company v. Cunard Steamship Company, Ltd., 284 
U. S. 474 (1932). The Supreme Court dealt with this at¬ 
tempt to put the issue before the courts in the first instance 
as follows (284 U. S. at 486-7): 

“If there be a failure to file an agreement as required 
by § 15, the board, as in the case of other violations 
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of the act, is fully authorized by $ 22, supra, to afford 
relief upon complaint or upon its own motion. Its 
orders, in that respect, as in other respects, are then, 
under §31, for the first time, open to a judicial pro¬ 
ceeding to enforce, suspend or set them aside in 
accordance, generally, with the rules and limitations 
announced by this court in respect of like orders made 
by the Interstate Commerce Commission.” 6 

The Attorney General made the same argument in Far 
East Conference v. United States, 342 U. S. 570 (1952). 
The argument was given short shrift. After reciting the 
approval of the basic conference agreement there in¬ 
volved (which, incidentally, did not provide explicitly 
for a contract system) and the practice of the contract 
system, the court, in footnote 4 at page 572, stated: 

“The irrelevance of the failure to file the rates 
themselves with the Board was laid bare in United 
States Navigation Company v. Cunard Steamship 
Company, 284 U. S. 474, 486-487; * * * [Here the 
court quoted the language from U. S. Navigation 
which we have set forth above]”. 

Isbrandtsen and the Attorney General rely on Isbrandt- 
sen-Moller Company v. United States, 300 U. S. 139 
(1936), a case which did not involve the point at all, for 
the proposition that even ordinary rates filed by a con¬ 
ference require a new agreement approved by the Board 
before they can be changed—and this as a matter of law. 
If lsbrandtsen-Moiler stands for any such proposition, 
then it is clearly inconsistent with U. S. Navigation and 
Far East Conference (cases which did directly involve 
the proposition) and is overruled by the latter. Indeed, 
American commerce would be paralyzed if steamship con¬ 
ferences could not in case of need promptly change their 
rates without awaiting the approval of the Board. It was 
for this very reason that the Shipping Act required ad¬ 
vance filing of interstate rates (§18, 46 U. S. C. §817), 
but not of foreign rates. 

6 Review of Board orders is now, of course, provided for in the 
Hobbs Act. 
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The result of U. S. Navigation and Far East Confer¬ 
ence is that a litigant who -would contend that a particular 
form of concerted action by common carriers by water 
requires approval under § 15 of the Shipping Act must 
address his contention in the first instance to the Board 
and may carry his cause to the courts only after the 
Board has given his contention a full hearing and deter¬ 
mination. 

(d) The administrative practice under the Shipping 
Act supports the Conference position. 

The Attorney General (brief, p. 14) and Isbrandtsen 
(brief, p. 23) assert that the Conference Agreement con¬ 
tains no provision authorizing the contract system. They 
overlook the provisions of paragraph 7 (JA 150) to the 
effect that the giving or receiving of special rates or other 
privileges or advantages not offered to all shippers 
shipping under similar conditions is prohibited. The con¬ 
tract rates would be offered to all shippers shipping under 
similar conditions. Contract rates have been interpreted 
by the Board as being “special rates”. Isbrandtsen Co. v. 
N. Atlantic Continental Frt. Conf^ 3 F. M. B. 235, 
242 (1950), rev’d. on other grounds, sub nom. Isbrandtsen 
Co., Inc. v. United States, 96 F. Supp. 883 (S. D. N. Y. 
1951); afFd. per cur., sub nom. A/S J. Ludwig Mowinckels 
Rederi v. Isbrandtsen Co., Inc., 342 U. S. 950 (1952). 

However, the situation would not be otherwise if the 
conference agreement did not expressly refer to the 
granting of special rates. Both U. S. Navigation and 
Far East Conference came before the Supreme Court in 
such aspect that the contract systems had been adopted 
by the conferences there involved without specific author¬ 
ity in the conference agreements with the result noted in 
the last preceding head. Indeed, in Isbrandtsen Co. v. 
N. Atlantic Continental Frt. Conf., supra, the Board 
stated (3 F. M. B. at 241): 

“Based on the interpretation [of the Shipping Act, 
§14(3), 46 U. S. C. §812(3)] above outlined, our pre- 
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decessors since 1931 approved no fewer than 32 con¬ 
ference agreements which provide either specifically 
or inferentially for the dual rate system—and of these 
agreements, 24 are now in effect and the respective 
conferences are making active use of the dual rate 
system.” (Emphasis supplied.) 

Under conference agreements approved by the Board 
it has been the uniform administrative practice, and we 
submit that as a matter of necessity it must have been so, 
that the day-to-day decisions reached by conferences act¬ 
ing under their basic conference agreements do not consti¬ 
tute agreements referred to in § 15 and do not require 
filing for approval under § 15. Were it otherwise, 
there would be no purpose in filing a conference agree¬ 
ment in the first place. The practice was sustained in 
Section 15 Inquiry, 1 U. S. S. B. 121 (1927). The Board 
has treated the establishment of a contract system as 
being in the nature of a rate-making function. In Raw- 
leigh v. Stoomvaart, 1 U. S. S. B. 285, 292 (1933), the 
following appears: 

“The contract rate practice as a practice is not new, 
and by implication it must be said to have received 
approbative attention at the hands of a committee of 
Congress after a lengthy and painstaking investiga¬ 
tion of combinations and practices of carriers by 
water. It has presently almost universal practical 
application, being used in multitudinous daily trans¬ 
actions bv carriers the world over. Like the method 
of charging rates upon a weight or measurement 
basis, and, in interstate trades, the carload-less car¬ 
load mode of rate making, it is a system of rate 
application which finds acknowledged adaptability in 
ocean transportation. An important attribute of it is 
equality of rate treatment as between large and small 
shippers. * * 

The interpretation given to a statute over a long period 
of years by the agency charged with its administration is 
entitled to great weight. United States v. Midwest Oil 
Company, 236 U. S. 459, 472-473 (1915); Inland Water¬ 
ways Corporation v. Young, 309 U. S. 517, 524-525 (1940). 
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SECOND. 

The Board’s order of January 21 is not a final 
order subject to review under the Hobbs Act. 

We have no quarrel with the cases cited by the Attorney 
General and Isbrandtsen to the effect that the substance 
of an order rather than its external form must be con¬ 
sidered in determining whether or not it constitutes a final 
order. Looking to the substance, we find that the order 
here involved granted no statutory approval, but merely 
disposed of a request for interlocutory, not final relief. 
The order, therefore, is not, within the ordinary accepta¬ 
tion of the term, a “final order.” 

The law accords with the common understanding of 
what is a final order. In Federal Power Commission v. 
Edison Co., 304 U. S. 375 (1938), although the statute did 
not, in so many words, limit the judicial power to the 
review of final orders, the court said (id. at 383-384): 

“The argument proceeds on the view that the order 
of January 26, 1937, despite its preliminary character, 
was a reviewable order subject only to the require¬ 
ment that an application for re-hearing should first 
be made. Reliance is placed on § 313(b) of the Fed¬ 
eral Power Act that ‘Any party to a proceeding 
under this Act aggrieved by an order issued by the 
Commission in such proceeding may obtain a review 
of such order in the Circuit Court of Appeals.’ But 
neither this language, nor that of § 313(a), should be 
construed as authorizing a review of every order 
that the Commission may make, albeit of a merely 
procedural character. Such a construction, affording 
opportunity for constant delays in the course of the 
administrative proceeding for the purpose of review¬ 
ing mere procedural requirements or interlocutory 
directions, would do violence to the manifest purpose 
of the provision.” 

In Carlsen v. United States, 107 F. Supp. 398 (S. D. N. Y. 
1952), interstate bus carriers had filed new rate schedules 
with the Interstate Commerce Commission. The plaintiff 


23 


had protested and requested suspension of the proposed 
rates pending determination of their reasonableness. The 
Commission denied the suspension and ordered a hearing. 
Plaintiff proceeded before a tliree-judge District Court to 
compel the Commission to suspend the rates. 49 U. S. C. 
§ 305(g) conferred jurisdiction to review only a “final 
order” of the Commission. The court denied the injunc¬ 
tion and dismissed the complaint, stating: 

“The Commission has, as yet, not completed its hear¬ 
ings and has entered no order such as would be sub¬ 
ject to review bv the Court under Title 28 U. S. C. 
§§ 1336, 2321, 2324, 2325 and Title 49 U. S. C. A. 
§ 305(g).” 

The Attorney General and Isbrandtsen quarrel with the 
application of Carisen to the case at bar because it applied 
to interstate rates which, they state, have effect equivalent 
to law until declared unlawful by the Commission. They 
would distinguish the case on the ground that agreements 
of carriers by water are unlawful until approved . The 
basis for the distinction disappears when it is appreciated 
that the Statement is, as hereinabove pointed out, not an 
agreement, but information concerning a proposed system 
of rates . Rates of conferences have the same attributes of 
lawfulness as do the rates of interstate carriers by land. 
Prince Line v. American Paper Exports, 55 F. 2d 1053 
(2d Cir. 1932). The fact is that in Carisen as in the case 
at bar there was an interlocutory order of an adminis¬ 
trative agency refusing a suspension of carrier action, 
not finally, but merely pending a hearing, thus leaving the 
carriers in exactly the same position where they were 
prior to the application for a suspension and the denial 
thereof. The attempted distinction points out a possible 
difference without legal significance. 

On this point we also invite the Court’s attention to 
the following cases: Mississippi Power & Light Co. v. 
Federal Power Com., 131 F. 2d 148, 149 (5th Cir. 1942); 
Madden v. Brotherhood and Union of Tr. Employees, 147 
F. 2d 439, 445 (4th Cir. 1945). 
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TTe believe that the analysis of the Board’s order of 
January 21, 1953, set forth in point First, is persuasive 
that that order not only granted no approval, but also 
constituted an interlocutory order denying a stay pendente 
life and not a final order. Since the jurisdiction of this 
Court to review orders of the Federal Maritime Board 
is predicated on the Hobbs Act, and §§ 2 and 4 (5 U. S. C. 
§§ 1032, 1034) of that Act grant jurisdiction to review 
only final orders, this Court is without jurisdiction in the 
premises. 


THIRD. 

Neither statute nor constitution required the Board 
to conduct a hearing before entering the order of 
January 21, 1953. 

On this point certain aspects are self-evident. First, 
upon the disposition of the objections of Isbrandtsen and 
the Department of Justice, the Board considered a full 
hearing necessary and the order here under consideration 
directed the holding of such full hearing. Secondly, neither 
the Attorney General nor Isbrandtsen requested, as a 
matter of either statutory or constitutional prerequisite, 
that the Board grant either hearings or oral argument 
on their requests for a suspension of the contract system. 
Thirdly, the Board disposed of the applications for sus¬ 
pension upon the same type of record as a court would 
have acted upon in granting or denying an injunction 
pendente lite; and certainly upon the same record as the 
Board would have acted upon had it granted the requested 
suspension. It follows that Isbrandtsen and the Attorney 
General are reduced to the proposition that, although the 
Board could find in the voluminous papers submitted to it 
no evidence of illegality in the action which the confer¬ 
ence was proposing and so stated in its order, it was, 
nevertheless, bound to hold hearings before it could deny 
the application for a postponement pending hearing. 

Isbrandtsen argues that § 23 of the Shipping Act (39 



Stat. 736, 46 U. S. C. § 822) may have some application 
here. That section provides “Orders of the board relating 
to any violation of this Act shall be made only after full 
hearing, and upon a sworn complaint or in proceedings 
instituted of its own motion”. This section was obviously 
adopted to protect respondents charged with violation. 
It will have application on the full hearing which the 
Board has ordered. It does not apply when a party asks 
for preliminary and interlocutory relief which cannot 
adjudicate a violation of the Act and which would precede 
the hearings contemplated by § 23. 

We submit that the pertinent section of the Act is § 25 
(39 Stat. 736, 46 U. S. C. §824) which so far as here 
material is as follows: 

“That the board may reverse, suspend, or modify, 
upon such notice and in such manner as it deems 
proper, any order made by it. * * 

This section enables the Board without hearings to 
reverse or suspend its order approving the basic con¬ 
ference agreement. It was under this section that the 
Board acted in Contract Rates—North Atlantic Continental 
Freight Conference, 4 F. M. B. 98, 105 (1952). There 
the Board on its own motion required postponement of a 
contract system pending a hearing. The Board thus stated 
the source of its power (at p. 104): 

“Our power to approve, disapprove, cancel, or modify 
an agreement between carriers is derived from sec¬ 
tion 15 as above set forth, as amplified by section 25 
providing, 

That the board may reverse, suspend, or modify, 
upon such notice and in such manner as it deems 
proper, any order made by it.” 

The Board proceeded to dispose of the application in 
the following language (at pp. 105-6): 

“Unless the Board is fully advised in respect to the 
spread between dual rates, it cannot be sure that the 
spread is not arbitrary and the system free of dis- 
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crimination. As we said in Contract Routing Re¬ 
strictions, 2 U. S. M. C. 220, at p. 227: 

The conference agreements make the contracts 
possible, and if the contracts are unjustly discrimina¬ 
tory or otherwise unlawful, it follows that the con¬ 
ference agreements too may he canceled under sec¬ 
tion 15 if such discrimination is not removed. 

In the present case we find that our predecessor’s 
approval of respondent’s basic agreement in 1935 
may, because of the possibility of an arbitrary spread 
in the dual rates now proposed, permit unjust dis¬ 
crimination. We believe that this possibility is of 
such importance that the status quo of the Conference 
carriers with respect to dual rates should not be 
changed pending the completion of the investigation 
into this matter which we have instituted. For the 
carriers to put the dual-rate system into effect prior 
to the completion of our inquiry would, in our judg¬ 
ment, operate to the detriment of the commerce of 
the United States. We cannot view with complacency 
any such result flowing from the continued approval 
of the Conference’s basic agreement which alone makes 
the initiation of the proposed dual rates possible” 
(Italics supplied.) 7 

Since under § 25 the Board may act upon such notice 
and in such manner as it deems proper in reversing 
action previously taken by it, a fortiori it may dispose 
of an application for interlocutory relief predicated on 
its power summarily to revoke its order of approval of 
a basic conference agreement without any statutory re¬ 
quirement for a full hearing to receive evidence or argu¬ 
ment on such application. 

The distinction between statutory and constitutional pro¬ 
cedural requirements for the issuance of interlocutory 
as opposed to final administrative orders was pointed out 
by this Court in WJR, The Goodwill Station v. Federal 

7 The foregoing case was decided on September 29, 1952, prior 
to the adoption of General Order 76. The conference had not, 
therefore, filed with the Board a statement justifying its use of 
the contract system or the spread proposed, as stated by the 
Attorney General (Brief, p. 30). 
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Comm. Com’n., 84 App. D. C. 1, 174 F. 2d 226 (1948), 
rev’d on other grounds sub nom. Communications Common. 
v. WJR, 337 U. S. 265 (1949). The order there under 
review was one denying a petition to intervene in an 
administrative proceeding on the ground that the peti¬ 
tion was insufficient in law. The administrative decision 
was made without oral argument on behalf of the peti¬ 
tioner. This Court held that due process entitled the 
petitioner to oral argument. However, this Court pointed 
out that the principle of the decision was not applicable 
to interlocutory proceedings, specifically those of the type 
involved in the case at bar (174 F. 2d at 233): 

“It is the view of the majority that due process of 
law, as guaranteed by the Fifth Amendment, requires 
a hearing, including an opportunity to make oral argu¬ 
ment, on every question of law raised before a judicial 
or quasi-judicial tribunal, including questions raised 
by demurrer or as if on demurrer, except such ques¬ 
tions of law as may be involved in interlocutory orders 
such as orders for the stay of proceedings pendente 
life, for temporary injunctions and the like .” (Italics 
supplied.) 

The distinction thus drawn was not disturbed in the dis¬ 
position of the case by the Supreme Court, which, however, 
held that even on the motion in the nature of a demurrer 
there involved, oral argument was not required by due 
process. 

Isbrandtsen places much reliance on Standard Airlines 
v. Civil Aeronautics Board, 85 App. D. C. 29, 177 F. 2d 18 
(1949) (Brief, p. 30). Standard Airlines was decided by 
this Court on May 2, 1949. The decision of the Supreme 
Court in WJR, The Goodwill Station, was announced 
June 6, 1949. This Court will best know the effect which 
it would have given to that Supreme Court decision if it 
had been rendered prior to this Court’s decision in Stand¬ 
ard Airlines. Of course, in Standard Airlines this Court 
found that without the letter of registration the business 
of the airline would be absolutely destroyed. One of the 
issues to be determined upon the full hearing before the 
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Board in the instant case is the effect upon Isbrandtsen’s 
business which the introduction of a contract system would 
have. Experience in at least one other trade shows that 
Isbrandtsen survives profitably in competition with a 
conference employing the contract system (JA 126). 

Nor is the ruling of the three judge District Court in 
Isbrandtsen Company, Inc. v. United States, 81 F. Supp. 
544 (S. D. N. Y. 1948), authority for the proposition that 
a hearing is legally required prior to the institution of 
a contract system (Isbrandtsen brief, p. 31; Attorney 
General brief, pp. 18-19, 29). There, the suit was brought 
to enjoin and set aside orders of the Board which ap¬ 
proved certain basic conference agreements. Those 
agreements, as amended, contained specific provisions 
authorizing the conferences to institute contract systems. 
The specific holding of the court was to the effect that 
until Isbrandtsen had instituted an adversary proceeding 
before the Board to accomplish the cancellation of the 
basic conference agreements, the court had no jurisdiction 
to set aside the order of approval which had been granted 
without opposition. This holding is epitomized in the 
following language (at p. 546): 

“We should not at this stage pass on the validity of 
the agreements before the # * # [Board] in accordance 
with its established procedure, has had an opportunity 
to pass thereon in an adversary proceeding.” 

This is far from a holding that the contract system might 
not be put into effect prior to a hearing. 

However, in that case, counsel for the Board advised 
the court that the Board was without power to afford 
temporary relief and, therefore, on a showing of irrepar¬ 
able injury, the court granted an injunction pending the 
Board’s hearing and determination of the adversary pro¬ 
ceeding. Here the situation is otherwise. Since the de¬ 
cision in that case, the Board has asserted and exercised 
its power to curb conferences which, over the opposition 
of the Board, would put a contract system into effect 
prior to a Board hearing with respect thereto. In Con- 
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tract Rates—North Atlantic Continental Freight Con¬ 
ference, 4 F. M. B. 98 (1952), the Board placed ade¬ 
quate restriction upon a conference in such circumstances. 

Even, therefore, if Isbrandtsen had appealed to this 
Court as a court of general equity jurisdiction instead 
of petitioning this Court to review an alleged final 
order under restricted statutory authority, the injunction 
would here be denied because Isbrandtsen has an adequate 
remedy at law, i. e., the very application to the Board which 
it made. 

The remaining cases cited by Isbrandtsen and the At¬ 
torney General on the requirement of a full hearing deal 
with types of administrative action dissimilar to that here 
under consideration. 

No authority requires a full hearing on an interlocutory 
application such as that here involved. 

FOURTH. 

The contract system is not illegal per se. 

It is our position that the question of illegality per se 
does not arise at this stage of the controversy. Since the 
question has been briefed by the Attorney General, how¬ 
ever, we have no alternative but to follow the same course. 

(a) The cases require the interpretation which we urge. 

This issue of illegality per se, we submit, has been 
settled in three landmark decisions of the Supreme Court. 

The first is United States Navigation Co., Inc. v. Cunard 
Steamship Co., Ltd., 284 U. S. 474 (1932). In that case a 
non-conference carrier sought an injunction against a 
contract system which on the record involved arbitrary 
and coercive differentials. The plaintiff argued there, 
as does Isbrandtsen here, that an agreement authorizing 
the maintenance of the contract system is illegal and that 
the Board had no power to approve such an agreement. 
The Supreme Court gave its answer to this argument 
(id. at 487): 

“A contention to that effect is clearly out of harmony 
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with the fundamental purposes of the act and spe¬ 
cifically with the provision of §22 authorizing the 
board to investigate any violation of the act upon 
complaint or upon its own motion and make such 
order as it deems proper. And whatever may be the 
form of the agreement, and whether it be lawful or 
unlawful upon its face, Congress undoubtedly in¬ 
tended that the board should possess the authority 
primarily to hear and adjudge the matter. For the 
courts to take jurisdiction in advance of such hearing 
and determination would be to usurp that authority. 
Moreover, having regard to the peculiar nature of 
ocean traffic, it is not impossible that, although an 
agreement be apparently bad on its face, it properly 
might, upon a full consideration of all the attending 
circumstances, be approved or allowed to stand with 
modifications.” (Italics supplied.) 

Lest it be urged that the Supreme Court did not take 
into consideration § 14, subdivision Third, of the Shipping 
Act (46 U. S. C. § 812 Third), upon which the Attorney 
General principally relies, we call attention to the fol¬ 
lowing sentence {id. at 483-484): 

“Section 14 prohibits retaliation by a common carrier 
by water against any shipper by resort to discrimi¬ 
nating or unfair methods because the shipper has 
patronized another carrier; and § 14a confers power 
upon the board to determine the question. * # *” 

The second outstanding case is Swayne & Eoyt, Ltd. v. 
United States, 300 U. S. 297 (1937). There, after re¬ 
peated hearings, the Board had entered an order di¬ 
recting the cancellation of the schedules of tariffs of 
the Gulf Intercoastal Conference which provided for the 
maintenance of the contract system. The determination 
by the Board was sustained by the Supreme Court on the 
ground that there was evidence to support the Board’s 
findings (300 U. S. at 304): 

“Such determinations will not be set aside by courts 
if there is evidence to support them. Even though, 
upon a consideration of all the evidence, a court 
might reach a different conclusion, it is not author¬ 
ized to substitute its own for the administrative 
judgment. # * *” 
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The court made it quite clear, however, that it did 
not deem the contract system illegal per se. It laid 
down the criteria which should guide the Board in passing 
upon the legality or illegality of such systems. The fol¬ 
lowing appears in 300 U. S. at 304: 

“In determining whether the present discrimina¬ 
tion was undue or unreasonable • • • [the Board] 
was called upon to ascertain whether its effect was 
to exclude other carriers from the traffic, and if so, 
whether, as appellants urge, it operated to secure 
stability of rates with consequent stability of service, 
and, so far as either effect was found to ensue, to 
weigh the disadvantages of the former against the 
advantages of the latter. This was clearly recognized 
in the report upon which the present order is based. 
It states that the danger of cut-throat competition 
was lessened by § 3 of the Intercoastal Shipping Act 
of 1933, and that the contract system tends to create 
a monopoly. In view of the assurance of reasonable 
rate stability afforded by the Act of 1933, • • • [the 
Board] concluded that this was the real purpose of 
the contract rate.” 

It is notable that the Supreme Court recognized cut-throat 
competition among water carriers as an evil to be avoided, 
and stability of rates as a factor of tremendous economic 
and social value. 

The court concluded its opinion by appending thereto 
a footnote (300 U. S. at 307) in which it dealt with the 
question whether contract systems are illegal per se. 
After quoting the definition of deferred rebate which 
appears in §14 of the Shipping Act, it proceeds as fol¬ 
lows: 


“The report of the House Committee on Merchant 
Marine & Fisheries, H. R. Doc. 805, 63rd Cong., 2d 
Sess. (1914), recommended (p. 307) the prohibition 
of deferred rebates, adopted in § 14 of the Shipping 
Act, because it operated to tie shippers to a group of 
lines for successive periods, and because the system 
‘is unnecessary to secure excellence and regularity of 
service, a considerable number of conferences being 
operated today without this feature.* See, e. g., pp. 



103-105, 200. The Committee recognized that the ex¬ 
clusive contract system does not necessarily tie up 
the shipper as completely as ‘deferred rebates,’ since 
it does not place him in ‘continual dependence’ on the 
carrier by forcing his exclusive patronage for one 
contract period under threats of forfeit of differentials 
accumulated during a previous contract period. Ac¬ 
cordingly the Committee did not condemn the contract 
system completely.” 

The foregoing language is not dictum as asserted by the 
Attorney General. The court could have disposed of the 
controversy by supporting the argument of illegality 
per se. 

Thirdly, we consider Far East Conference v. United 
States, 342 U. S. 570 (1952). There the Department of 
Justice, proceeding under the anti-trust laws, sought an 
injunction against the contract system. The Attorney 
General contended that since, in his view, the contract 
system is illegal per se, under § 14, subdivision Third of 
the Shipping Act, the Maritime Board could, in no case, 
under § 15, approve the contract system so as to grant 
such system immunity from Sherman Act assault. The 
Supreme Court ordered the complaint dismissed. It re¬ 
affirmed the doctrine of United States Navigation (342 
U. S. at 573). It held that the Government should seek 
its remedy in a proceeding before the Board. 

It is well established that if a practice is illegal per se, 
the courts will not refer to an administrative agency com¬ 
plicated issues of fact which, however they may be deter¬ 
mined, would still result in a court ruling that the practice 
in question is illegal per se. Great Northern Railway Co. 
v. Merchants Elevator Co., 259 U. S. 285 (1922). 

It has been the established interpretation by the Board 
that contract systems are not illegal per se, but are to be 
judged each according to its own facts. Rawleigh v. 
Stoomvaart, 1 U. S. S. B. 285 (1933); Phelps Bros. <& Co., 
Inc. v. Cosulich-Societa, 1 U. S. M. C. 634 (1937); Sprague 
Steamship Agency, Inc. v. A/S Ivarans, 2 U. S. M. C. 72 
(1939); Pacific Coast European Conference Agreement, 
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3 U. S. M. C. 11 (1948). This course of interpretation is 
entitled to great weight. United States v. Midwest Oil 
Co., 236 U. S. 459, 472-473 (1915); Inland Waterways 
Corp. v. Young, 309 U. S. 517, 524-525 (1940). 

(b) The Shipping Act does not outlaw conference con¬ 
tract systems. 

§ 15 authorizes the Board to approve an agreement 
among common carriers “controlling, regulating, prevent¬ 
ing, or destroying competition”. The Attorney General 
would read into this plain and unequivocal language the 
qualification that the only kind of competition which may 
be prevented or destroyed is competition among the mem¬ 
bers of a conference. On the other hand § 15 contains 
internal evidence that it authorizes the Board to approve 
agreements which would prevent or destroy competition 
between conference lines and non-conference lines. 

It is to be noted that the section authorizes conferences 
to fix or regulate transportation rates or fares, and to 
pool or apportion earnings or traffic and to allot ports 
and restrict sailings and to limit and regulate the char¬ 
acter of freight to be carried. Here, we find specific 
provisions which, without more, prevent or destroy com¬ 
petition among the conference lines. If the authorization 
of § 15 had not been drafted for the purpose of permitting 
the prevention or destruction of competition with outside 
lines, that language would have been mere surplusage. 

Further force is lent to this contention by a comparison 
between the provisions of § 15 and those of § 14. We 
find that § 14, subdivision First, prohibits common car¬ 
riers by water to enter into agreements to pay or allow 
a deferred rebate, and that § 14, subdivision Second, pro¬ 
hibits a common carrier by water, in conjunction with any 
other carrier through agreement or otherwise, to use a 
fighting ship. If any conference practices can be utterly 
destructive of non-conference competition, they are the 
deferred rebate and the fighting ship. If <§> 15 were not in¬ 
tended to authorize common carriers to enter into any 
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agreements which would have the effect of preventing or 
destroying competition with outside lines, then the first 
and second subdivisions of § 14 would have been limited 
in their prohibitions to common carriers acting inde¬ 
pendently. The interpretation which the proponents of 
the above argument would ascribe to § 15, therefore, ren¬ 
ders surplusage the provisions of subdivisions First and 
Second of § 14, to the extent that they apply to combined 
action of carriers. 

§ 14, however, contains even stronger internal evidence 
that it was not intended to outlaw the contract system. 
It has been noted that subdivision First makes illegal the 
payment of a deferred rebate for exclusive patronage and 
is at pains to define the meaning of the deferment. It is 
clear that § 14 does not outlaw all rebates in consideration 
of exclusive patronage. If § 14 contemplates that carriers 
may, with the approval of the Board, pay current rebates 
for exclusive patronage, it would involve an anomaly to 
give any portion of that section an interpretation which 
would render it illegal for the carriers, in the first instance, 
to charge to the shippers the net amounts of freight which 
it is intended that they should ultimately pay in consid¬ 
eration for exclusive patronage. If, on the other hand, 
subdivision Third should be construed to outlaw the cur¬ 
rent payment of rebates, then it should, a fortiori, be held 
to outlaw the payment of deferred rebates. Such con¬ 
struction would render surplusage the whole of subdivi¬ 
sion First. 

§ 14 is highly penal. Violation is made a misde¬ 
meanor, punishable by a fine of not more than $25,000 
for each offense. This is the greatest money penalty 
prescribed in any of the sections of the Shipping Act. It 
is axiomatic that penal statutes must be narrowly con¬ 
strued so as not to bring within their purview any acts 
not specified by the language employed by the legislature. 
United States v. Resnicli, 299 U. S. 207, 209 (1936). 

Nor will the argument that subdivision Third of §14 
contains language appropriate to accomplishing the out- 
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lawing of the contract system bear scrutiny. Subdivisions 
First and Second respectively define the terms “deferred 
rebate” and “fighting ship” with a clarity seldom attained 
in legislative draftsmanship. Yet the Attorney General 
urges an interpretation of subdivision Third which can 
be supported only on the hypothesis that the same legisla¬ 
tive draftsmen suddenly became completely inarticulate 
and used the most inappropriate language of subdivision 
Third to express an intent to outlaw per $e the contract 
system. Subdivision Third, together with the intro¬ 
ductory portion of § 14, reads as follows: 

“No common carrier bv water shall, directly or in¬ 
directly, * * * 

• • • • 

Third. Retaliate against any shipper by refusing, 
or threatening to refuse, space accommodations when 
such are available, or resort to other discriminating 
or unfair methods, because such shipper has patron¬ 
ized any other carrier or has filed a complaint charg¬ 
ing unfair treatment, or for any other reason.” 

The word “contract” cannot be found in this subdivision. 
It is not claimed that the contract system constitutes re¬ 
taliation by refusing, or threatening to refuse, space 
accommodations, when available. The Attorney General 
is, therefore, relegated to the argument that the contract 
system constitutes a “resort to other discriminating or 
unfair methods, because such shipper has patronized any 
other carrier * * *.” 

The contract system cannot be looked upon as a dis¬ 
criminating or unfair method practiced because the ship¬ 
per has patronized any other carrier. Conference freight 
contracts are equally available to shippers who have, and 
to those who have not, shipped by outside lines. The 
contract rate is afforded to the contract shipper not be¬ 
cause he has in the past refused to patronize outside lines, 
but because he has entered into the contract entitling him 
to those rates. A shipper who has consistently shipped 
by outside lines may enter into the freight contract and 
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he will receive the contract rate with respect to the first 
shipment that he makes thereunder. 

It has been argued, however, that the effect of retalia¬ 
tion and of discrimination and unfairness is accomplished 
by the terms of the conference freight contract. It is 
argued that the contract holds over the shipper the threat 
that if, having agreed to ship by conference vessels, he 
should make any shipments by a non-conference line, he 
will thereafter be penalized by being required to pay at 
non-contract rates or by being subjected to some other 
unfair and unjust treatment. 

Of course, it might be possible so to draft a conference 
freight contract that the contract shipper might be made 
to suffer unduly from a breach of his contract. Pacific 
Coast European Conference Agreement, 3 U. S. M. C. 11, 
18-19 (1948). 8 

However, if, as here, a violation by the shipper of his 
conference freight agreement does not entail the future 
payment of the non-contract rate and has as its only con¬ 
sequence the assessment of damages computed on a com¬ 
pensatory and non-punitive scale, there can be no basis 
for the contention that the contract system constitutes a 
threat of retaliation or a retaliation in the future. 

The Attorney General argues that the phrase “discrimi¬ 
nating or unfair methods” used in subdivision Third of 
§ 14, is not qualified by any such word as “unduly”, “un¬ 
justly”, “unfairly”, or “unreasonably”. The words “or 
unfair” which follow the word “discriminating” undoubt¬ 
edly introduce the same overtone of meaning to the word 
“discriminating”. Such, apparently, was the view of the 
Supreme Court in deciding Sivayne & Hoyt, 300 U. S. 297, 
304 (1937), quoted supra . 

United States v. Wells-Far go Express Co., 161 F. 606, 
610 (C. C. N. D. Ill. 1908), establishes the proposition 
that the unqualified word “discrimination” when applied 
to common carriers imports the concept of undue or un- 

8 This case illustrates the Board’s technique in protecting ship¬ 
pers from improper contract systems. 
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just discrimination. The defendant was prosecuted for 
discrimination in violation of § 1 of the E lkin s Act 
(Act of Feb. 19, 1903, c. 708, 32 Stat. 847, 49 U. S. C. 
§41). In commenting on the absence of an adjective 
modifying the term “discrimination”, the Court said: 

“It may be doubted whether Congress intended by this 
language to broaden the prohibitions of the act in that 
respect. It is difficult to conceive of the terms ‘dis¬ 
crimination,’ ‘prejudice,’ or ‘disadvantage’ as^ not 
associated with what is unjust, unreasonable, and 
undue. It is true the adjectives are dwelt upon in 
the former decisions of the court with considerable 
emphasis. It hardly seems, however, as though their 
absence would have modified the opinion rendered 
in these cases. Webster defines the word ‘discrimi¬ 
nation,’ with reference to railroads, as ‘the arbitrary 
imposition of unequal tariff for substantially the 
same service,’ investing it with the sense of unjust¬ 
ness and unfairness. * * *” 

The judgment of the District Court was affirmed in 
American Express Co. v. United States, 212 U. S. 522 
(1909). That the court specifically ruled on this ques¬ 
tion is shown in the following quotation {id. at 531-532): 

“It is enough to say that it was the purpose of this 
law to require the publication and posting of tariff 
rates, open to public inspection, and at the service of 
all shippers alike; to prohibit and punish secret de¬ 
partures from the published rates, and to prevent and 
punish rebating, preferences and all acts of undue 
discrimination. * * •” (Italics supplied.) 

Other cases to similar effect are: Carmichael v. South¬ 
ern Coal Coke Co., 301 U. S. 495 (1937) (due process 
and equal protection under the 14th Amendment); Gulf, 
C. & S. F. Ry. Co. v. Miami S. S. Co., 86 F. 407, 416- 
419 (5th Cir. 1898); Kentucky & 1. Bridge Co. v. 
Louisville & N. R. Co., 37 F. 576, 626-634 (C. C. Ky. 1889), 
app. dism. per cur., 149 U. S. 777 (1893) (interpreting 
Sec. 3 of the Interstate Commerce Act, 49 U. S. C. §3); 
but cf. Baltimore & O. R. Co. v. United States, 22 F. 
Supp. 533, 538 (N. D. N. Y. 1937). 
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(c) The legislative history of the Shipping Act sup¬ 
ports the interpretation which we urge. 

The Shipping Act resulted from an investigation con¬ 
ducted by the Committee on Merchant Marine and Fish¬ 
eries of the House of Representatives, commonly referred 
to as the Alexander Committee. The Alexander Com¬ 
mittee conducted a searching scrutiny of the entire sub¬ 
ject for a period of almost two years. The Report of this 
Committee stands as a landmark in the shipping history 
of the United States. 9 

Having enumerated the advantages (4 Alex. Rep. 295- 
303) and considered the disadvantages (4 Alex. Rep. 
304-307) of conference action, the Committee continued 
(4 Alex. Rep. 416-417): 

“These advantages, the Committee believes, can 
be secured only by permitting the several lines in 
any given trade to cooperate through some form 
of rate and pooling arrangement under Government 
supervision and control. It is the view of the Com¬ 
mittee that open competition can not be assured 
for any length of time by ordering existing agree¬ 
ments terminated. The entire history of steamship 
agreements shows that in ocean commerce there is 
no happy medium between war and peace when 
several lines engage in the same trade. Most of 
the numerous agreements and conference arrange¬ 
ments discussed in the foregoing report were the 
outcome of rate wars, and represent a truce between 
the contending lines. To terminate existing agree- 

9 This Report and the evidence upon which it was predicated were 
printed in four volumes entitled, Investigation of Shipping Com¬ 
binations Under House Resolution 587 (Government Printing Office 
1913). Matters appearing in these volumes will be referred to by 
the number of the volume in which the respective matters appear 
and the pages at which they appear, e. g., 1 Alex. Rep. 20. The 
resolutions authorizing the investigations will be found at 4 Alex. 
Rep. 8-10. Volume 4 of the Report, to which our citations refer, 
is embodied in H. R. Doc. 805, 63d Cong., 2d Sess. (1914) and 
the page references to 4 Alex. Rep. are identical with those in 
II. R. Doc. 805. 
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merits would necessarily bring about one of two re¬ 
sults: the lines would either engage in rate wars 
which would mean the elimination of the weak and 
the survival of the strong, or, to avoid a costly 
struggle, they would consolidate through common 
ownership. Neither result can be prevented by- 
legislation, and either would mean a monopoly fully 
as effective, and it is believed more so, than can 
exist by virtue of an agreement. Moreover, steam¬ 
ship agreements and conferences are not confined to 
the lines engaging in the foreign trade of the United 
States. They are as universally used in the foreign 
trade of other countries as in our own. The mer¬ 
chants of these countries now enjoy the foregoing 
advantages of cooperative arrangements, and to re¬ 
store open and cutthroat competition among the lines 
serving the United States would place American ex¬ 
porters at a disadvantage in many markets as com¬ 
pared with their foreign competitors” (Italics sup¬ 
plied.) 

Thus, the Committee voiced its opposition to the ap¬ 
plication of the antitrust philosophy to the steamship 
business. The Committee, of course, was obliged to find 
the substitute for the antitrust approach. This it did 
in its recommendations (4 Alex. Rep. 418) as follows: 

“The Committee believes that the disadvantages 
and abuses connected with steamship agreements and 
conferences as now conducted are inherent, and can 
only be eliminated by effective Government control; 
and it is such control that the Committee recommends 
as the means of preserving to American exporters 
and importers the advantages enumerated, and of 
preventing the abuses complained of.” (Italics sup¬ 
plied.) 

The legislative history of §14 of the Shipping Act 
supports the Conference’s position that contract systems 
are not illegal per se. 

The Committee found that conferences had considered 
it necessary, in the avoidance of cutthroat competition and 
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rate wars, to adopt certain devices aimed at non-confer¬ 
ence competition. The measures thus adopted were of 
three kinds. First, there was the deferred rebate system. 
The Committee described the operation of this system 
and laid especial emphasis on the element of deferment, 
whereby the shipper was kept under constant obligation 
to the conference lines (4 Alex. Rep. 287). Secondly, the 
Committee discussed the implement of the fighting ship 
which the Committee defined with exceptional preciseness 
(4 Alex. Rep. 2S9). 

Thirdly, the Committee considered the contract system, 
which it described in the following language (4 Alex. 
Rep. 290): 

“(a) Joint contracts made by the conference as a 
whole .—Such contracts are made for the account of 
all the lines in the agreement, each carrying its pro¬ 
portion of the contract freight as tendered from time 
to time. The contracting lines agree to furnish steam¬ 
ers at regular intervals and the shipper agrees to 
confine all shipments to conference steamers, and to 
announce the quantity of cargo to be shipped in ample 
time to allow for the proper supply of tonnage. The 
rates on such contracts are less than those specified in 
the regular tariff, but the lines generally pursue a pol¬ 
icy of giving the small shipper the same contract rates 
as the large shippers, i. e. are willing at all times to 
contract with all shippers on the same terms.” (Italics 
supplied.) 

We have been unable to find any reference in the Alex¬ 
ander Report to support the Attorney General’s statement 
that “The dual rate system was not in general use, nor 
was it made applicable to commodities generally”, and the 
Attorney General does not vouchsafe the Court any ref¬ 
erence for this broad statement (Brief, p. 28). 

In submitting its Report to the House, the Committee 
sent with it certain recommendations. The sixth recom¬ 
mendation is as follows (4 Alex. Rep. 421): 

“(6) That the use of ‘fighting ships’ and deferred 
rebates be prohibited in both the export and import 
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trade of the United States. Moreover, all carriers 
should be prohibited from retaliating against any 
shipper by refusing space accommodations when such 
are available, or by resorting to other unfair methods 
of discrimination, because such shipper has patron¬ 
ized an independent line, or has filed a complaint 
charging unfair treatment, or for any other reason.” 

If it may be contended that the language of § 14 of the 
Shipping Act is at all ambiguous in that it may be inter¬ 
preted so as to declare the contract system illegal per $e, 
a consideration of the foregoing portions of the Com¬ 
mittee Report resolves the doubt in the Conference’s 
favor. Its Report is as silent with respect to the aboli¬ 
tion of the contract system as is the statute which was 
enacted as a result of the Committee’s labors. 

The obviously conscious decision of the Alexander Com¬ 
mittee to leave to the conferences the device of the con¬ 
tract system, is undoubtedly to be explained upon the 
premise stated in the footnote to Swayne & Hoyt, 300 
U. S. 297, 307 (1937), quoted, supra. 

Conclusion. 

The questions here are no less sweeping than whether 
or not the Board has the power in limine to refuse a 
postponement of a contract system. A proper decision 
on this vital point will obviate serious consequences for 
our commerce. In some cases a postponement might be 
fatal to the welfare of our commerce over long periods of 
time, while in others, delay may work no hardship on 
carriers or merchants. We submit that in the former 
case the Congress did not leave the Board powerless to 
stand between the outside competitor and a disruption of 
our commerce. 
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We respectfully submit that the permanent injunc¬ 
tion should be denied, the interlocutory injunction 
dissolved, and the petition dismissed. 

Respectfully submitted, 

GEORGE F. GALLAND, 
Attorney for Intervenors, 

839 17th Street, N. W., 
Washington 6, D. C. 

Herman Goldman, 

Elk an Turk, 

Seymour H. Kligler, 

Elkan Turk, Jr., 

Of Counsel , 

120 Broadway, 

New York *5, N. Y. 


Dated: September 15, 1953. 
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APPENDIX. 

A. Selected provisions of the Shipping Act, 1916 (ex¬ 
tracted from Title 46, U. S. C. A.). 

Sec. 1. (46 U. S. C. sec. 801.) When used in this 
chapter [Act]: 

The term “common carrier by water in foreign 
commerce” means a common carrier, except ferry¬ 
boats running on regular routes, engaged in the 
transportation by water of passengers or property be¬ 
tween the United States or any of its Districts, Terri¬ 
tories, or possessions and a foreign country, whether 
in the import or export trade: Provided , That a cargo 
boat commonly called an ocean tramp shall not be 
deemed such “common carrier by water in foreign 
commerce”. 

The term “common carrier by water in interstate 
commerce” means a common carrier engaged in the 
transportation by water of passengers or property on 
the high seas or the Great Lakes on regular routes 
from port to port between one State, Territory, Dis¬ 
trict, or possession of the United States and any other 
State, Territory, District, or possession of the United 
States, or between places in the same Territory, Dis¬ 
trict, or possession. 

The term “common carrier by water” means a com¬ 
mon carrier by water in foreign commerce or a com¬ 
mon carrier by water in interstate commerce on the 
high seas or the Great Lakes on regular routes from 
port to port. 

The term “other person subject to this Act” means 
any person not included in the term “common carrier 
by water,” carrying on the business of forwarding or 
furnishing wharfage, dock, warehouse, or other ter¬ 
minal facilities in connection with a common carrier 
by water. 




The term “person” includes corporations, partner¬ 
ships, and associations, existing under or authorized 
by the laws of the United States, or any State, Terri¬ 
tory, District, or possession thereof, or of any foreign 
country. 

The term “vessel” includes all water craft and other 
artificial contrivances of whatever description and 
at whatever stage of construction, whether on the 
stocks or launched, which are used or are capable 
of being or are intended to be used as a means of 
transportation on water. 

The term “documented under the laws of the United 
States”, means “registered, enrolled, or licensed under 
the laws of the United States”. 

• • • • 

Sec. 14. (46 U. S. C. sec. 812.) No common car¬ 

rier by water shall, directly or indirectly, in respect 
to the transportation by water of passengers or prop¬ 
erty between a port of a State, Territory, District, or 
possession of the United States and any other such 
port or a port of a foreign country— 

First. Pay or allow, or enter into any combination, 
agreement, or understanding, express or implied, to 
pay or allow a deferred rebate to any shipper. The 
term “deferred rebate” in this chapter [Act] means a 
return of any portion of the freight money by a car¬ 
rier to any shipper as a consideration for the giving 
of all or any portion of his shipments to the same or 
any other carrier, or for any other purpose, the pay¬ 
ment of which is deferred beyond the completion of the 
service for which it is paid, and is made only if, dur¬ 
ing both the period for which computed and the period 
of deferment, the shipper has complied with the terms 
of the rebate agreement or arrangement. 

Second. Use a fighting ship either separately or in 
conjunction with any other carrier, through agreement 
or otherwise. The term “fighting ship” in this chapter 
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[Act] means a vessel used in a particular trade by a 
carrier or group of carriers for the purpose of exclud¬ 
ing, preventing, or reducing competition by driving 
another carrier out of said trade. 

Third. Retaliate against any shipper by refusing 
or threatening to refuse, space accommodations when 
such are available, or resort to other discriminating or 
unfair methods, because such shipper has patronized 
any other carrier or has filed a complaint charging un¬ 
fair treatment, or for any other reason. 

Fourth. Make any unfair or unjustly discrimina¬ 
tory contract with any shipper based on the volume of 
freight offered, or unfairly treat or unjustly discrimi¬ 
nate against any shipper in the matter of (a) cargo 
space accommodations or other facilities, due regard 
being had for the proper loading of the vessel and the 
available tonnage; (b) the loading and landing of 
freight in proper condition; or (c) the adjustment and 
settlement of claims. 

Any carrier who violates any provision of this sec¬ 
tion shall be guilty of a misdemeanor punishable by 
a fine of not more than $25,000 for each offense. 

• # • • 

Sec. 15. (46 U. S. C. sec. 814.) Every common 

carrier by water, or other person subject to this chap¬ 
ter [Act], shall file immediately with the commission 
[board] a true copy, or, if oral, a true and complete 
memorandum, of every agreement, with another such 
carrier or other person subject to this chapter [Act], 
or modification or cancellation thereof, to which it may 
be a party or conform in whole or in part, fixing or 
regulating transportation rates or fares; giving or re¬ 
ceiving special rates, accommodations, or other special 
privileges or advantages; controlling, regulating, pre¬ 
venting, or destroying competition; pooling or appor¬ 
tioning earnings, losses, or traffic; allotting ports or 
restricting or otherwise regulating the number and 


character of sailings between ports; limiting or regu¬ 
lating in any way the volume or character of freight 
or passenger traffic to be carried; or in any manner 
providing for an exclusive, preferential, or coopera¬ 
tive working arrangement. The term “agreement” in 
this section includes understandings, conferences, and 
other arrangements. 

The commission [board] may by order disapprove, 
cancel, or modify any agreement, or any modification 
or cancellation thereof, whether or not previously ap¬ 
proved by it, that it finds to be unjustly discriminatory 
or unfair as between carriers, shippers, exporters, 
importers, or ports, or between exporters from the 
United States and their foreign competitors or to 
operate to the detriment of the commerce of the United 
States, or to be in violation of this chapter [Act], and 
shall approve all other agreements, modifications, or 
cancellations. 

Agreements existing at the time of the organization 
of the commission [board] shall be lawful until dis¬ 
approved by the commission [board]. It shall be un¬ 
lawful to carry out any agreement or any portion 
thereof disapproved by the commission [board]. 

All agreements, modifications, or cancellations made 
after the organization of the commission [board] 
shall be law’ful only when and as long as approved by 
the commission [board], and before approval or after 
disapproval it shall be unlawful to carry out in whole 
or in part, directly or indirectly, any such agreement, 
modification, or cancellation. 

Every agreement, modification, or cancellation law¬ 
ful under this section shall be excepted from the pro¬ 
vision of sections 1-11 and 15 of Title 15, and amend¬ 
ments and Acts supplementary thereto. 

Whoever violates any provision of this section shall 
be liable to a penalty of $1,000 for each day such vio¬ 
lation continues, to be recovered by the United States 
in a civil action. 
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Sec. 16. (46 U. S. C. sec. 815.) It shall be unlaw¬ 
ful for any shipper, consignor, consignee, forwarder, 
broker, or other person, or any officer, agent, or em¬ 
ployee thereof, knowingly and willfully, directly or 
indirectly, by means of false billing, false classifica¬ 
tion, false weighing, false report of weight, or by any 
other unjust or unfair device or means to obtain or 
attempt to obtain transportation by water for prop¬ 
erty at less than the rates or charges which would 
otherwise be applicable. 

That it shall be unlawful for any common carrier 
by water, or other person subject to this chapter 
[Act], either alone or in conjunction with any other 
person, directly or indirectly— 

First. To make or give any undue or unreasonable 
preference or advantage to any particular person, 
locality, or description of traffic in any respect what¬ 
soever, or to subject any particular person, locality, 
or description of traffic to any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever. 

Second. To allow any person to obtain transporta¬ 
tion for property at less than the regular rates or 
charges then established and enforced on the line of 
such carrier by means of false billing, false classifica¬ 
tion, false weighing, false report of weight, or by 
any other unjust or unfair device or means. 

Third. To induce, persuade, or otherwise influence 
any marine insurance company or underwriter, or 
agent thereof, not to give a competing carrier by 
water as favorable a rate of insurance on vessel or 
cargo, having due regard to the class of vessel or 
cargo, as is granted to such carrier or other person 
subject to this chapter [Act]. 

Whoever violates any provision of this section shall 
be guilty of a misdemeanor punishable by a fine of 
not more than $5,000 for each offense. 
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Sec. 17. (46 U. S. C. sec. 816.) No common carrier 
by water in foreign commerce shall demand, charge, 
or collect any rate, fare, or charge which is unjustly 
discriminatory between shippers or ports, or unjustly 
prejudicial to exporters of the United States as com¬ 
pared with their foreign competitors. Whenever the 
commission finds that any such rate, fare, or charge 
is demanded, charged, or collected it may alter the 
same to the extent necessary to correct such unjust 
discrimination or prejudice and make an order that 
the carrier shall discontinue demanding, charging, or 
collecting any such unjustly discriminatory or preju¬ 
dicial rate, fare, or charge. 

Every such carrier and every other person subject 
to this chapter [Act] shall establish, observe, and en¬ 
force just and reasonable regulations and practices 
relating to or connected with the receiving, handling, 
storing, or delivering of property. Whenever the com¬ 
mission finds that any such regulation or practice is 
unjust or unreasonable it may determine, prescribe, 
and order enforced a just and reasonable regulation 
or practice. 

• • • » 

Sec. 22. (46 U. S. C. sec. 821.) Any person may 

file with the commission [board] a sworn complaint 
setting forth any violation of this chapter [Act] by a 
common carrier by water, or other person subject to 
this chapter [Act], and asking reparation for the in¬ 
jury, if any, caused thereby. The commission [board] 
shall furnish a copy of the complaint to such carrier 
or other person, who shall, within a reasonable time 
specified by the commission [board] satisfy the com¬ 
plaint or answer it in writing. If the complaint is not 
satisfied the commission [board] shall, except as other¬ 
wise provided in this chapter [Act], investigate it in 
such manner and by such means, and make such order 
as it deems proper. The commission [board], if the 


49 


complaint is filed within two years after the cause of 
action accrued, may direct the payment, on or before 
a day named, of full reparation to the complainant for 
the injury caused by such violation. 

The commission [board], upon its own motion, may 
in like manner and, except as to orders for the pay¬ 
ment of money, with the same powers, investigate any 
violation of this chapter [Act]. 

Sec. 23. (46 U. S. C. sec. 822.) Orders of the com¬ 
mission relating to any violation of this chapter 
[Act] shall be made only after full hearing, and upon 
a sworn complaint or in proceedings instituted of its 
own motion. 

All orders of the United States Maritime Commis¬ 
sion, other than for the payment of money, made 
under this chapter [Act], as amended or supple¬ 
mented, shall continue in force until its further order, 
or for a specified period of time, as shall be pre¬ 
scribed in the order, unless the same shall be sus¬ 
pended, or modified, or set aside by the commission, 
or be suspended or set aside by a court of competent 
jurisdiction. 

* * • • 

Sec. 25. (46 U. S. C. sec. 824.) The commission 

may reverse, suspend, or modify, upon such notice 
and in such manner as it deems proper, any order 
made by it. Upon application of any party to a de¬ 
cision or order it may grant a rehearing of the same 
or any matter determined therein, but no such ap¬ 
plication for or allowance of a rehearing shall, except 
by special order of the commission, operate as a stay 
of such order. 

• « * • 

Sec. 31. (46 U. S. C. sec. 830.) The venue and 

procedure in the courts of the United States in suits 
brought to enforce, suspend, or set aside, in whole or 
in part, any order of the commission [board] shall, 
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except as otherwise provided, be the same as in simi¬ 
lar suits in regard to orders of the Interstate Com¬ 
merce Commission, but such suits may also be main¬ 
tained in any district court having jurisdiction of the 
parties. 

• • • • 

B. Selected provisions of Public Law 901, 81st Congress, 
Second Session (1950) (extracted from Title 5, U. S. 
C. A.). 

Sec. 1. (5 U. S. C. sec. 1031.) As used in this 

chapter [Act]— 

(a) “Court of appeals” means a court of appeals 
of the United States. 

(b) “Clerk” means the clerk of the court in which 
the petition for the review of an order, reviewable 
under this chapter [Act], is filed. 

(c) “Petitioner” means the party or parties by 
whom a petition to review an order, reviewable under 
this chapter [Act], is filed. 

(d) When the order sought to be reviewed was 
entered by the Federal Communications Commission, 
“agency” means the Commission; when such order 
was entered by the Secretary of Agriculture, “agency” 
means the Secretary; when such order -was entered 
by the United States Maritime Commission, or the 
Federal Maritime Board, or the Maritime Adminis¬ 
tration, “agency” means that Commission or Board, 
or Administration, as the case may require. 

Sec. 2. (5 U. S. C. sec. 1032.) The court of ap¬ 

peals shall have exclusive jurisdiction to enjoin, set 
aside, suspend (in whole or in part), or to determine 
the validity of, all final orders (a) of the Federal 
Communications Commission made reviewable in ac¬ 
cordance with the provisions of section 402 (a) of 
Title 47, and (b) of the Secretary of Agriculture 
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made under the Packers and Stockyards Act, 1921, as 
amended, and under the Perishable Agricultural 
Commodities Act, 1930, as amended, except orders 
issued under sections 210 (e), 217a, and 499g(a) of 
Title 7, and (c) such final orders of the United States 
Maritime Commission or the Federal Maritime Board 
or the Maritime Administration entered under author¬ 
ity of the Shipping Act, 1916, as amended, and the 
Intercoastal Shipping Act, 1933, as amended, as are 
now subject to judicial review pursuant to the pro¬ 
visions of section 830 of Title 46. 

Such jurisdiction shall be invoked by the filing of a 
petition as provided in section 1034 of this title. 

Sec. 3. (5 U. S. C. sec. 1033.) The venue of any pro¬ 
ceeding under this chapter [Act] shall be in the judi¬ 
cial circuit wherein is the residence of the party or any 
of the parties filing the petition for review, or wherein 
such party or any of such parties has its principal 
office, or in the United States Court of Appeals for 
the District of Columbia. 

Sec. 4. (5 U. S. C. sec. 1034.) Any party aggrieved 
by a final order reviewable under this chapter [Act] 
may, within sixty days after entry of such order, 
file in the court of appeals, wherein the venue as 
prescribed by section 1033 of this title lies, a petition 
to review such order. Upon the entry of such an 
order, notice thereof shall be given promptly by the 
agency by service or publication in accordance with 
the rules of such agency. The action in court shall 
be brought against the United States. The petition 
shall contain a concise statement of (a) the nature 
of the proceedings as to which review is sought, (b) 
the facts upon which venue is based, (c) the grounds 
on which relief is sought, and (d) the relief prayed. 
The petitioner shall attach to the petition, as exhibits, 
copies of the order, report, or decision of the agency. 
The clerk shall serve a true copy of the petition upon 
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the agency and upon the Attorney General of the 
United States by mailing by registered mail, with 
request for return receipt, a true copy to the agency 
and a true copy to the Attorney General. 

• • • « 

Sec. 9. (5 U. S. C. sec. 1039.) (a) Upon the fil¬ 

ing and service of a petition to review, the court of 
appeals shall have jurisdiction of the proceeding. 
The court of appeals in which the record on review 
is filed, on such filing, shall have jurisdiction to vacate 
stay orders or interlocutory injunctions theretofore 
granted by any court, and shall have exclusive juris¬ 
diction to make and enter, upon the petition, evidence, 
and proceedings set forth in the record on review, a 
judgment determining the validity of, and enjoining, 
setting aside, or suspending, in whole or in part, the 
order of the agency. 

(b) The filing of the petition to review shall not of 
itself stay or suspend the operation of the order of 
the agency, but the court of appeals in its discretion 
may restrain or suspend, in whole or in part, the 
operation of the order pending the final hearing and 
determination of the petition. Where the petitioner 
makes application for an interlocutory injunction sus¬ 
pending or restraining the enforcement, operation, or 
execution of, or setting aside, in whole or in 
part, any order reviewable under this chapter [Act], 
at least five days’ notice of the hearing thereon 
shall be given to the agency and to the Attorney 
General of the United States. In cases where 
irreparable damage would otherwise ensue to the 
petitioner, the court of appeals may, on hearing, after 
not less than five days’ notice to the agency and to 
the Attorney General, order a temporary stay or sus¬ 
pension, in whole or in part, of the operation of the 
order of the agency for not more than sixty days 
from the date of such order pending the hearing on 
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the application for such interlocutory injunction, in 
which case such order of the court of appeals shall 
contain a specific finding, based on evidence submitted 
to the court of appeals, and identified by reference 
thereto, that such irreparable damage would result to 
petitioner and specifying the nature of such damage. 
The court of appeals, at the time of hearing the appli¬ 
cation for an interlocutory injunction, upon a like find¬ 
ing, may continue the temporary stay or suspension, 
in whole or in part, until decision on the application. 

The hearing upon such an application for an inter¬ 
locutory injunction shall be given preference and ex¬ 
pedited and shall be heard at the earliest practicable 
date after the expiration of the notice of hearing on 
the application provided for above. 

Upon the final hearing of any proceeding to review 
any order under this chapter [Act] the same require¬ 
ments as to precedence and expedition shall apply. 

• • • • 
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QUESTIONS PRESENTED 


An agreement by the Japan-Atlantic and Gulf Freight Con¬ 
ference was submitted to the Federal Maritime Board, and the 
terms of the agreement provided for a dual rate or penalty 
system whereby the Conference lines charge a 9% percent 
higher rate to a shipper who does not contract to give all of 
his business to the Conference lines. On January 21,1953, the 
Board, without prior hearing and over the objections of a non- 
Conference line and the United States, issued an order which 
permits the Conference lines to use the dual rate or penalty 
system pending the outcome of an administrative proceeding. 
But the hearing which is scheduled to be held will not relate 
to the use of the dual rate or penalty system during the present 
period, and the post-hearing decision will be prospective—and 
not retroactive—in application. 

The questions are (1) whether the Board’s order is a “final” 
order within the meaning of § 2 of the Hobbs Act (5 U. S. C. 
Supp. V § 1032) so as to be subject to judicial review at this 
time; (2) whether the dual rate or penalty system is a “dis¬ 
criminating or unfair” method which is prohibited by § 14 of 
the Shipping Act (46 U. S. C. § 812) and hence not susceptible 
of approval, by the Board, under § 15 of the Act (46 U. S. C. 
§ 814), and (3) whether the Board’s order is also invalid be¬ 
cause a hearing was not held prior to the issuance of the order. 
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IN THE 

®mteb States Court of Appeals! 

for THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11679 

ISBRANDTSEN COMPANY, INC., PETITIONER 


V . 

United States of America and Federal Maritime Board, 

RESPONDENTS, 

Japan-Atlantic and Gulf Freight Conference, et al., 

INTERVENORS, 

and 

Ezra Taft Benson, Secretary of Agriculture of the 
United States, intervenor. 


ON PETITION FOR REVIEW OF AN ORDER OF THE FEDERAL 

MARITIME BOARD 


BRIEF FOB THE SECRETARY OF AGRICULTURE OF THE 
UNITED STATES, INTERVENOR 


JURISDICTIONAL STATEMENT 

This proceeding is to review an order of the Federal Maritime 
Board dated January 21, 1953 (J. A. 144^145), 1 authorizing 
and permitting the Japan-Atlantic and Gulf Freight Confer¬ 
ence, Intervenors herein, to institute an exclusive patronage 
contract/non-coirtract dual rate system. The petition for re¬ 
view filed by Isbrandtsen Company, Inc. (printed as Appendix 

1 The citations “(J. A. —)” throughout this brief refer to the pages of the 
Joint Appendix filed in this Court. 


(1) 
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A, pp. 34-41, to Isbrandtsen’s brief) invokes the jurisdiction 
of this Court under the provisions of the Shipping Act, 1916, 
as amended (39 Stat. 738, as amended, 46 U. S. C. § 830), the 
Act of December 29, 1950 (64 Stat. 1129, 5 U. S. C. Supp. V 
§ 1031 et seq.), and section 10 of the Administrative Pro¬ 
cedure Act (60 Stat. 243, 5 U. S. C. § 1009). This Court 
granted the petitioner’s request for an interlocutory injunction 
on March 23, 1953, and the petitions in the Supreme Court 
for writs of certiorari, challenging the jurisdiction of this Court 
to review the Board’s order of January 21, 1953, were denied 
(345 U. S. 975). 

The United States was made a respondent in accordance with 
the requirement in the Act of December 29, 1950 (5 U. S. C. 
Supp. V § 1034), but the United States is supporting the posi¬ 
tion of the petitioner. The Secretary of Agriculture of the 
United States was granted leave to intervene by the order of 
this Court dated September 25,1953. 

STATEMENT OF THE CASE 

The order of the Federal Maritime Board (hereinafter re¬ 
ferred to as the Board) authorizes and permits the institution, 
effective January 23,1953, of an exclusive patronage contract/ 
non-contract dual rate system by the Japan-Atlantic and Gulf 
Freight Conference (hereinafter referred to as the Conference). 
Under the dual rate system, a shipper agreeing to forward by 
Conference vessels “all shipments made directly or indirectly 
by him, his agents, subsidiaries, associated or parent companies, 
from Japan, Korea and Okinawa to United States Gulf Ports 
and Atlantic Coast Ports of North America, whether such ship¬ 
ments are made C. I. F., C. & F., F. O. B., ex godown or by any 
other terms” receives the benefit of the contract rate, which is 
9y 2 percent less than the non-contract rate (J. A. 60-63, 6). 
Any shipper who refuses to boycott non-Conference carriers is 
required, when shipping on Conference lines, to pay a rate 9 y% 
percent higher than the exclusive patronage contract rate 
for identical services. Any shipper who violates the exclusive 
patronage contract by making a single shipment with any non- 
Conference carrier is required to pay as liquidated damages to 
the Conference “fifty percentum (50%) of the amount of 
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freight which the Shipper would have paid had such shipment 
been made in a vessel of the [Conference] Carriers at the Con¬ 
tract rate currently in effect” (J. A. 61). If any shipper violates 
the exclusive patronage contract more than once during any 
period of twelve months, his contract with the Conference will 
be cancelled and he will not be permitted to enter into a new 
agreement until the liquidated damages have been paid in full 
(J. A. 61). 

Pursuant to the regulations of the Board (J. A. 2-5), the 
Conference filed a statement with the Board (J. A. 6-63) for 
the purpose of setting forth its reasons for the use of the con¬ 
tract/non-contract dual rate system and the basis for the 9% 
percent spread or differential between such rates. The state¬ 
ment alleges that historically contract/non-contract rates have 
been in effect in the Conference, that the Conference has as¬ 
sured the trade of stability of rates over a long period of time, 
and that the Conference carriers have provided the trade with 
increasing frequency of shipments and progressive improve¬ 
ments in the services rendered to shippers (J. A. 7-16). The 
Conference further states that its only competitor, Isbrandtsen 
Company, Inc., “has openly followed the general policy of 
quoting rates which are 10% below the corresponding Con¬ 
ference Rates” (J. A. 16) thereby enabling Isbrandtsen to 
procure an inordinate portion of the total cargo, and that 
the contract/non-contract dual rate system is needed to 
prevent an all-out rate war (J. A. 16-22). The Conference 
maintains that the 9% percent rate differential is reasonable, 
from the standpoint of the shipper, because Isbrandtsen’s 
rates are computed at 10 percent below the corresponding 
Conference rates and that, therefore, the shipper can main¬ 
tain his freedom to ship under Isbrandtsen’s lower rates 
if he is willing to pay an additional 9^ percent on any 
shipments made with the Conference lines (J. A. 28-29). 
From the standpoint of the carrier the Conference contends 
that increased cargo which will result from the dual rate sys¬ 
tem and, therefore, decreased fixed costs per unit of cargo will 
justify the 9 y 2 percent spread (J. A. 29-30). The Conference 
also indicates that the “Japanese authorities cannot reason- 

. » ’ .-i • 
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ably be expected to regard favorably any spread or differential 
in excess of 9*4%, at this time” (J. A. 33). 

Isbrandtsen Company, Inc., filed a statement (J. A. 64-84) 
in opposition to the proposed dual rate system alleging, inter 
alia , as follows: 

The Conference consists of 18 lines, 13 foreign and 5 Ameri¬ 
can, and the only competitor of the Conference is Isbrandtsen 
Company, Inc. (J. A. 66-67). A dual rate system has not been 
in effect in the Conference within the last 12 years (J. A. 68). 
The purpose of the exclusive patronage contract/non-contract 
dual rate system is to drive Isbrandtsen out of business (J. A. 
66). Before World War II there were only 8 lines in the Con¬ 
ference, and the increase in membership of the Conference, not 
justified by the available trade, is fundamentally to blame for 
the difficulties of the Conference. The Conference lines are, 
therefore, attempting to eliminate the competition of Isbrandt¬ 
sen to aid in relieving the surplus shipping problem (J. A. 
69-73). 

The Conference has failed to justify the proposed 9 y 2 per¬ 
cent spread between the contract/non-contract rates (J. A. 
76-80). No facts are adduced in support of the spread, and 
“9y 2 % is the percentage universally, now, used, around the 
World, in Deferred Rebate systems, where they are still toler¬ 
ated and not outlawed as a Crime, as they are in the United 
States” (J. A. 79). 

Isbrandtsen Company, Inc., has maintained the same degree 
of stability as to rates as the Conference (J. A. 67, 74). The 
threat by the Conference of the institution of a rate war can 
be adequately met by the Board (J. A. 74-75). 

The statement by Isbrandtsen Company, Inc., concluded that 
the proposal by the Conference should be rejected, or that 
a hearing should be held by the Board, and that pending the 
hearing, to prevent irreparable injury and damage to Isbrandt¬ 
sen, the initiation of the proposed dual rate system should be 
suspended by the Board (J. A. 82-83). 

The affidavit of the Vice President of Isbrandtsen accom¬ 
panied the statement by Isbrandtsen and stated that to permit 
the institution of the dual rate system, “pending a full Hearing 
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and Determination, would result in irreparable damage'and 
injury—including the loss of hundreds of thousands of dollars 
not presently, if ever, ascertainable or measurable—to our 
Company, which damage and injury could not be cured or 
recouped, even if this Board, after a Hearing, did decide the 
system was not permissible, and should not be used” (J. A. 86). 
“The steamship business is no different from any other indus¬ 
try, in that, for profitable operations, a continuity of business, 
v with established customers of the line, is essential. Accord¬ 

ingly, any interruption, or substantial shift, in the relations 
between our service, and its regular customers, would result in 
irreparable damage” (J. A. 88). 

It was further stated that Isbrandtsen does not have suffi¬ 
cient cargo space to provide complete shipping service to the 
trade and that on many commodities the trade could not do 
business at the higher non-contract rate. Therefore many 
shippers would be compelled to sign an exclusive patronage 
contract with the Conference (J. A. 86-87). 

The Department of Justice filed a statement with the Board 
► requesting the Board to disapprove or cancel the contract/non¬ 

contract rate system because the “reasons offered to support 
the use of the dual rate system are so inadequate and insub¬ 
stantial as to require the Board to summarily dismiss the state¬ 
ment” and because the proposed dual rate system is unlawful 
y under Section 15 of the Shipping Act, 1916, as amended (46 

TJ. S. C. § 814), and the antitrust laws of the United States 

* (J. A. 139-140). The Department of Justice further requested 
that the Board assign the matter for hearing. 

The Board issued an order on January 21,1953, authorizing 
and permitting the institution of the dual rate system effective 
January 23, 1953, thereby denying the request of the Depart¬ 
ment of Justice and of Isbrandtsen for a suspension of the 
proposed dual rate system pending a hearing. The Board 

* further ordered that a hearing with respect to the dual rate 
system be held before an examiner of the Federal Maritime 
Board at a time and place to be fixed (J. A. 144-145). " 





INTEREST OE THE SECRETARY OF AGRICULTURE 

The Secretary of Agriculture intervened in this case (1) to 
represent the interests of the agricultural community in ob¬ 
taining equitable transportation rates and services for ship¬ 
ments of agricultural products, 2 and (2) to represent the De¬ 
partment of Agriculture’s direct interest as a large shipper of 
agricultural commodities. 

The issue as to the validity of the dual rate system is of basic 
and widespread importance with respect to the transportation 
of agricultural products. For example, approximately 27 
million tons of agricultural products were exported by ocean 
carriers in 1951. 3 It is important to the agricultural industries 
and to the Department of Agriculture that shipping rates be 
competitive and reasonable so as to encourage and favor the 
exportation of American agricultural products. If the Con¬ 
ference lines can coerce shippers into discontinuing to patron¬ 
ize the non-Conference lines, and thereby eliminate non-Con- 
ference competition, then the economic freedom of bargaining 
of shippers becomes a nullity—having no place else to go, the 
shippers must accept Conference rates. 

With a complete monopoly of the trade, the Conference lines 
would have the economic power to charge much higher rates 
than would be possible with the check of independent competi¬ 
tion. The recourse of appealing excessively high rates to the 
Maritime Board, which may disapprove the Conference agree¬ 
ments, is not an adequate remedy for shippers. Such recourse 
would probably involve extended hearings as to the excessive¬ 
ness of the rates and require the hiring of counsel to present 

’Under §203 (J) of the Agricultural Marketing Act of 1946 (7 U. S. C. 
1622 (j)), the Secretary is authorized and directed to assist in obtaining 
equitable and reasonable transportation rates and services for agricultural 
products by, inter alia , making complaint to the Federal Maritime Board 
and to other Federal and State transportation regulatory bodies. 

’Computed from Commercial Statistics, Water-Borne Commerce of the 
United States for the Calendar Year 1951, Department of the Army, Annual 
Report of the Chief of Engineers, 1962, Part 2, Table 2, pp. xx-xxv. 
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the shipper’s case. 4 It could not be as effective in curbing 
excessive rates as independent competition. 

The position of the Secretary is that shippers of agricultural 
products should be free to bargain with both the Conference 
and non-Conference lines and thereby obtain the cheapest rates 
available—and obtain them without being penalized for patron¬ 
izing the non-Conference lines. Congress, in enacting the 
Shipping Act, 1916, did not intend to sanction the destruction 
of free competition in ocean shipping, but sought rather to 
guarantee to shippers both the economic freedom of bargain¬ 
ing and the right of equal treatment. 

STATUTES INVOLVED 

The following are the relevant provisions of the Shipping 
Act, 1916,39 Stat. 728, as amended, 41 Stat. 996,49 Stat. 1518, 
46 IT. S. C. § 801 et seq.: 

Sec. 14. That no common carrier by water shall, di¬ 
rectly or indirectly, in respect to the transportation by 
water of passengers or property between a port of 
a State, Territory, District, or possession of the United 
States and any other such port or a port of a foreign 
country,— 

First. Pay, or allow, or enter into any combination, 
agreement, or understanding, express or implied, to pay 
or allow, a deferred rebate to any shipper. The term 
“deferred rebate” in this Act means a return of any 
portion of the freight money by a carrier to any shipper 
as a consideration for the giving of all or any portion 
of his shipments to the same or any other carrier, or for 
any other purpose, the payment of which is deferred 
beyond the completion of the service for which it is 


4 The Alexander Committee recognized, on page 806 of its Report (H. R. 

Doc. No. 805, 63rd Cong., 2d Seas., 1914), that: 

Conference lines, through their monopolistic powers, so completely 
dominate the shippers with whom they deal that these shippers cannot 
afford, for fear of retaliation, to place themselves in a position of active 
antagonism to the lines by openly giving particulars of their grievances. 
* * * Shippers, on the contrary, live far apart and because of their 
different and frequently antagonistic interests can only combine for 
mutual protection with the greatest difficulty. 
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paid, and is made only if, during both the period for 
which computed and the period of deferment, the ship¬ 
per has complied with the terms of the rebate agree¬ 
ment or arrangement. 

Second. Use a fighting ship either separately or in 
conjunction with any other carrier, through agreement 
or otherwise. The term “fighting ship” in this Act 
means a vessel used in a particular trade by a carrier 
or group of carriers for the purpose of excluding, pre¬ 
venting or reducing competition by driving another 
carrier out of said trade. 

Third. Retaliate against any shipper by refusing, or 
threatening to refuse, space accommodations when such 
are available, or resort to other discriminating or unfair 
methods, because such shipper has patronized any other 
carrier or has filed a complaint charging unfair treat¬ 
ment, or for any other reason. 

Fourth. Make any unfair or unjustly discriminatory 
contract with any shipper based on the volume of freight 
offered, or unfairly treat or unjustly discriminate against 
any shipper in the matter of (a) cargo space accom¬ 
modations or other facilities, due regard being had for 
the proper loading of the vessel and the available ton¬ 
nage; (b) the loading and landing of freight in proper 
condition; or (c) the adjustment and settlement of 
claims. 

Any carrier who violates any provision of this section 
shall be guilty of a misdemeanor punishable by a fine 
of not more than $25,000 for each offense (46 U. S. C. 
§ 812). 

SeO. 15. That every common carrier by water, or 
other person subject to this Act, shall file immediately 
with the * * * [Board] a true copy, or, if oral, a true 
and complete memorandum, of every agreement with 
another such carrier or other person subject to this 
Act, or modification or cancellation thereof, to which 
it may be a party or conform in whole or in part, fixing 
or regulating transportation rates or fares; giving or 
receiving special rates, accommodations, or other spe- 



9 


cial privileges or advantages; controlling, regulating, 
preventing, or destroying competition; pooling or ap¬ 
portioning earnings, losses, or traffic; allotting ports 
or restricting or otherwise regulating the number and 
character of sailings between ports; limiting or regulat¬ 
ing in any way the volume or character of freight or 
passenger traffic to be carried; or in any manner provid¬ 
ing for an exclusive, preferential, or cooperative working 
arrangement. The term “agreement” in this section 
includes understandings, conferences, and other arrange¬ 
ments. 

The * * * [Board] may by order disapprove, can¬ 
cel, or modify any agreement, or any modification or 
cancellation thereof, whether or not previously ap¬ 
proved by it, that it finds to be unjustly discriminatory 
or unfair as between carriers, shippers, exporters, im¬ 
porters, or ports, or between exporters from the United 
States and their foreign competitors, or to operate to the 
detriment of the commerce of the United States, or to 
be in violation of this Act, and shall approve all other 
agreements, modifications, or cancellations. 

Agreements existing at the time of the organization 
of the * * * [Board] shall be lawful until disapproved 
by the * * * [Board]. It shall be unlawful to carry 
out any agreement or any portion thereof disapproved 
by the * * * [Board]. 

All agreements, modifications, or cancellations made 
after the organization of the * * * [Board] shall be 
lawful only when and as long as approved by the * # * 
[Board], and before approval or after disapproval it 
shall be unlawful to carry out in whole or in part, di¬ 
rectly or indirectly, any such agreement, modification, 
or cancellation. 

Every agreement, modification, or cancellation lawful 
under this section shall be excepted from the provisions 
of the Act approved July second, eighteen hundred and 
ninety, entitled “An Act to protect trade and commerce 
against unlawful restraints and monopolies,” and 
amendments and Acts supplementary thereto, and the 







provisions of sections seventy-three to seventy-seven, 
both inclusive, of the Act approved August twenty- 
seventh, eighteen hundred and ninety-four, entitled 
“An Act to reduce taxation, to provide revenue for the 
Government and for other purposes,” and amendments 
and Acts supplementary thereto. 

Whoever violates any provision of this section shall 
be liable to a penalty of $1,000 for each day such viola¬ 
tion continues, to be recovered by the United States in a 
civil action (46 U. S. C. § 814). 

Sec. 16. That it shall be unlawful for any common 
carrier by water, or other person subject to this Act, 
either alone or in conjunction with any other person, 
directly or indirectly— 

First. To make or give any undue or unreasonable 
preference or advantage to any particular person, 
locality, or description of traffic in any respect whatso¬ 
ever, or to subject any particular person, locality, or 
description of traffic to any undue or unreasonable prej¬ 
udice or disadvantage in any respect whatsoever (46 
U. S. C. § 815). 

*■**#* 

Sec. 17. That no common carrier by water in foreign 
commerce shall demand, charge, or collect any rate, fare, 
or charge which is unjustly discriminatory between 
shippers or ports, or unjustly prejudicial to exporters 
of the United States as compared with their foreign 
competitors. Whenever the * * * [Board] finds that 
any such rate, fare, or charge is demanded, charged, or 
collected it may alter the same to the extent necessary 
to correct such unjust discrimination or prejudice and 
make an order that the carrier shall discontinue de¬ 
manding, charging, or collecting any such unjustly dis¬ 
criminatory or prejudicial rate', fare, or charge (46 U. 
S. C. § 816). 

The following is the relevant provision of the Act of Decem¬ 
ber 29,1950, 64 Stat. 1129,5 U. S. C. Supp. V § 1031 et seq.: 

Sec. 2. The court of appeals shall have exclusive juris¬ 
diction to enjoin, set aside, suspend (in whole or in part), 
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or to determine the validity of * * * (c) such final 
orders of the United States Maritime Commission or the 
Federal Maritime Board or the Maritime Administra¬ 
tion entered under authority of the Shipping Act, 1916, 
as amended, and the Intercoastal Shipping Act, 1933, as 
amended, as are now subject to judicial review pursuant 
to the provisions of section 31, Shipping Act, 1916, as 
amended (5 U. S. C. Supp. V § 1032). 

SUMMARY OF ARGUMENT 

I 

The Federal Maritime Board issued an order on January 
21, 1953, containing the requisite findings under § 15 of the 
Shipping Act (46 U. S. C. § 814), and the order permits the 
Japan-Atlantic and Gulf Freight Conference to use a dual 
rate or penalty system effective January 23,1953, as requested 
by the Conference. Irrespective of the post-hearing deter¬ 
mination to be made by the Board, the Board’s order of Jan¬ 
uary 21 permits the system to go into effect pending the post- 
hearing decision. The Board’s order is final and definitive for 
the period January 23 to the date of the post-hearing deter¬ 
mination which will be prospective—and not retroactive—in 
application. The order of January 21 is, therefore, a final 
disposition of a separate and distinct issue, and is subject to 
judicial review at this time. 

II 

The dual rate or penalty system is, by its terms, a dis¬ 
criminating method resorted to because a shipper has patron¬ 
ized another carrier, and therefore the dual rate or penalty 
system is illegal under § 14 of the Shipping Act (46 U. S. C. 
§ 812). The dual rate system by its terms discriminates, i. e., 
charges a higher rate for equal services, against a shipper be¬ 
cause the shipper has not signed an exclusive patronage con¬ 
tract. Under the Shipping Act all shippers are entitled to have 
their shipments carried at the same rates as other patrons who 
receive identical services. No distinction can be. made in rates 
to coerce shippers to employ one competitor to the exclusion 
of another. 
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III 

The Shipping Act also prohibits the use of unfair methods 
because a shipper has patronized another carrier. The dual 
rate system by its terms reveals that the Conference carriers 
are using an unfair method. Charging different rates for equal 
service is a plain case of discrimination, and it is an unfair 
method to engage in a discriminatory practice that is designed 
to coerce others and create a monopoly. 

IV 

The Shipping Act proscribes all unfair and discriminatory 
methods and not merely those unfair or discriminatory methods 
which the Board may regard as “unjust” or “unreasonable.” 
There is no basis for interpolating “unjust” or “unreasonable” 
into the statutory proscription. 

V 

Assuming, arguendo, that all dual rate systems are not pro¬ 
hibited by § 14 of the Shipping Act, nonetheless the Board 
is not permitted, under § 15 of the Shipping Act, to approve an 
agreement proposing a dual rate system if the dual rate system 
is unjustly discriminatory or unfair, if it operates to the detri¬ 
ment of the commerce of the United States, or if it violates any 
provision of the Act. In the case of an agreement providing for 
a dual rate system these determinations may be made only 
after a hearing. No hearing was held prior to the issuance of 
the Board’s order, and it is, therefore, invalid and should be 
enjoined, set aside, and suspended. 

ARGUMENT 

I. The Board’s order of January 21,1953, is a final order, and 
the Court has jurisdiction to review the order 

The Court of Appeals has exclusive jurisdiction to enjoin, set 
aside, suspend (in whole or in part) or to determine the validity 
of “final orders of the * * * Federal Maritime Board * * * 
entered under authority of the Shipping Act, 1916, as amended 

, , ( , 

\ 
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♦ * *” (5 U. S. C. Supp. V § 1032) * The issue at the thresh¬ 
old is whether the Board’s order (J. A. 144-145) of January 
21, 1953, is a “final” order. • * 

The exclusive patronage contract dual rate or penalty sys¬ 
tem was embodied in the plan which the Conference filed with 
the Board on December 24, 1952, and the proposed plan pro¬ 
vided for the dual rate system to become effective on January 
23,1953. The petitioner, Isbrandtsen Company, Inc., and the 
United States filed protests, asserted the illegality of the ex¬ 
clusive patronage contract dual rate system, and requested the 
Board to postpone and suspend the initiation of the proposed 
plan until a decision could be had on the basis of a hearing 
(J. A. 64-34,139-140). But the Board’s order of January 21, 
1953, stated, inter alia , that nothing appeared to indicate that 
the plan is in violation of the Shipping Act or that the plan is 
arbitrary, unreasonable, or unjustly discriminatory, and the 
Board ordered that the requests for a suspension or postpone¬ 
ment of the effective date of the plan, pending a hearing and 
determination, be denied (J. A. 144-145). Hence, the Board’s 
order permitted the plan to go into effect in advance of a hear¬ 
ing • In the absence of the interlocutory injunction which 
was issued by this Court the plan would have been operative 
and in effect since January 23,1953. Although the Board did 
not recite in the order that the proposed plan “is hereby ap¬ 
proved”, nonetheless the necessary effect of the Board’s order 
is that the plan was given approval by the Board in advance 
of a hearing. An order “negative in form” may be “affirmative 
in substance.” Rochester Tel. Corp. v. United States, 307 U. S. 
125, 141. Irrespective of the post-hearing determination by 
the Board, the Board’s order of January 21 permits the system 


- * .. ’ . ' j. W,*' . 5 **• i 1 ! . j. 

* Prior to this enactment judicial review was governed by the provisions 

in 46U. S.C. § 830. _, \ ^ , V'“~ 

* Inasmuch as the matter was initially submitted to the Board and final 

action was announced by the Board, the case of Far East Conference v. 
United States. 342 U. S. 570, is inapposite. Although there may be no Judi¬ 
cial review until after the Board “has passed upon the question,” nonethe¬ 
less “[a]n order of the Board will be subject to review by a United States 
Court of Appeals * * Far East Conference v. United States, 342 U. S. 
•570,573, 577. : i ■ .* i- i .i r..-- ■>: >i"!' 
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to go into effect pending the post-hearing decision. The order 
of January 21 is, therefore, a final disposition of a separate and 
distinct issue. The order was not merely preliminary or pro¬ 
cedural in character but, as in Algonquin Gas Transmission Co. 
v. Federal Power Com’n ., 201 F. 2d 334,337-338 (C. A. 1), the 
Board’s order was final with respect to a separate issue which 
had been carved out of the main proceeding. 

The Board’s action was, in form and substance, an order, and 
“[ajdministrative determinations which are not commands 
may for all practical purposes determine rights as effectively 
as the judgment of a court, and may be reexamined by courts 
under particular statutes providing for the review of ‘orders’ ” 
(American Federation of Labor v. Labor Board , 308 U. S. 401, 
408). In addition, the Board’s order was a final or definitive 
disposition of the matter for the period January 23, 1953, to 
the date of the post-hearing determination by the Board. The 
Board’s order of January 21 will not be merged in the order 
to be issued on the basis of the administrative hearing. When 
that time comes it will be too late effectively to review the 
order of January 21, and the rights conferred by the statute 
during the period since January 21 will have been lost irrep¬ 
arably (J. A. 86-88). Hence the order of January 21 is final 
in its nature as to a matter which is distinct or separable from 
the post-hearing order. The term “final” order, as used in § 2 
of the so-called Hobbs Act (5 U. S. C. Supp. V § 1032), should 
be given a practical construction. Nothing in the statute 
indicates that the term is to be given an unusual or strange 
meaning. 7 It is familiar doctrine that “an order is final and 
appealable if it is of a character which settles substantial 
rights; which makes no reservation as to its effect; which is 
designed to be operative in a way affecting such rights at once 
or before or irrespective of the final decree in the main litiga¬ 
tion.” Rector v. United States, 20 F. 2d 845, 872 (C. A. 8). 

There is no indication in the statute that the term “final” 
order should be given a more technical meaning than is given 
to the synonymous term “final decision.” “A ‘final decision’ 

T The legislative history contains no suggestion that the term “final” order 
has an unusual or hidden connotation. See, e. g., H. R. Rep. No. 2818, 81st 
Cong., 2nd Sess.; S. Rep. No. 2122, 81st Cong^ 2nd Sess. 
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is not necessarily the ultimate judgment or decree completely 
closing up a proceeding. In the course of a proceeding there 
may be one or more final decisions on particular phases of the 
litigation, reserving other matters for future determination.” 
Rubert Hermanos, Inc. v. People of Puerto Rico, 118 F. 2d 
752, 757 (C. A. 1), reversed on other grounds, 315 U. S. 637. 
Certainly a judgment need not conclude the litigation as a 
whole in order to be final for the purpose of appeal. Kasishke 
v. Baker, 144 F. 2d 384,386 (C. A. 10). 

An order, in an administrative proceeding, is final or defini¬ 
tive, for the purpose of judicial review, if the order relates to a 
matter that is distinct from the general subject of the proceed¬ 
ing and if it constitutes an administrative ruling which attaches 
legal consequence to action taken in advance of a hearing or 
an administrative adj udication that may follow. A tlantic Sea¬ 
board Corp. v. Federal Power Com’n., 201 F. 2d 568,572 (C. A. 
4). “The ultimate test of reviewability is not to be found in 
an overrefined technique, but in the need of the review to pro¬ 
tect from the irreparable injury threatened in the exceptional 
case by administrative rulings which attach legal consequences 
to action taken in advance of other hearings and adjudications 
that may follow, the results of which the regulations purport to 
control.” Columbia System v. United States, 316 U. S. 407, 
425. 

The only effective judicial review of the Board's order of 
January 21 is judicial review at this time. If the order is per¬ 
mitted to be operative and in effect pending the post-hearing 
determination by the Board, then judicial review of the order 
of January 21 is for all practical purposes ineffective. The ac¬ 
tion of the Board on January 21 was final action with respect 
to the period from that date until the post-hearing determina¬ 
tion. That final action by the Board is a final order which is 
re viewable by this Court. 8 

•The Board was required, under § 15 of the Act (46 U. S. C. § 814), to 
issue an order either approving or disapproving the agreement proposing to 
establish a dual rate or penalty system, infra, pp. 23-24. But even assuming, 
arguendo, that the Board was not required to issue the order, nonetheless 
the order was issued, it is final in character, and all final orders are subject 
to judicial review under $ 2 of the Hobbs Act (5 U. S. 0. Supp. V f 1032>, 
including final orders which the agency was not compelled to issue. Cf. 
Cargill, Inc. v. Commodity Exchange Commission, 103 F. Supp. 992 (D. C.). 
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IL The exclusive patronage contract dual rate or penally 
system approved by the Board’s order is prohibited by the 
Shipping Act 

The Congress did not depute to the Federal Maritime Board 
discretion or authority to approve a dual rate or penalty sys¬ 
tem whereby shippers who do not contract to employ the 
Conference lines exclusively are charged 9V1> percent higher 
rates. The Board’s order of January 21, 1953, permits the 
initiation on January 23 by the intervenor Conference of an 
exclusive patronage contract dual rate or penalty system under 
the terms of which the Conference lines may require all shippers, 
in the Japan-Atlantic and Gulf trade, to contract to employ 
the Conference lines exclusively “on pain of being charged 9 l /> 
percent higher tariffs” (J. A. 210). The significant and de¬ 
cisive facts are revealed by the terms of the exclusive patronage 
contract or dual rate system, and “[t]he effect of admitted 
facts is a question of law” (Nelson v. Montgomery Ward, 312 
U. S. 373, 376). The Shipping Act proscribes any and all 
such arrangements or practices. The Act provides in § 14 
that: 

* * * no common carrier by water shall, directly or 
indirectly * * * 

***** 

Third. Retaliate against any shipper by refusing, or 
threatening to refuse, space accommodations when such 
are available, or resort to other discriminating or unfair 
methods, because such shipper has patronized any other 
carrier or has filed a complaint charging unfair treat¬ 
ment, or for any other reason (41 Stat. 996 ; 46 U. S. C. 
§ 812). 

The Board is directed by § 15 of the Shipping Act to dis¬ 
approve any agreement, understanding, or other arrangement 
that is “in violation of this Act” (39 Stat. 734 ; 46 U. S. C. 
§ 814). The dual rate or penalty system whereby a shipper 
who does not contract to employ the Conference lines exclu¬ 
sively is charged 9^2 percent higher rates is (1) a “discriminat¬ 
ing” method and (2) an “unfair” method against a shipper, 
and the method is, by its terms, resorted to by the Conference 
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lines only “because such shipper has patronized any other 
carrier.” The proposed plan or arrangement by the Conference 
lines is, therefore, in violation of the Shipping Act. 

A. The charging of a penalty rate is a “discriminating” method 

The services performed are the same irrespective of whether 
a shipper does or does not give his business exclusively to the 
Conference lines. The charging of the higher or penalty rate 
with respect to a shipper who declines to give all of his business 
to the Conference lines is a “discriminating” method.” The 
principle was recognized in Swayne & Hoyt, Ltd. v. United 
States, 300 U. S. 297,303, that: 

The differential between appellants’ rates on com¬ 
modities transported under contract and the rates on the 
same commodities for non-contract shippers was prima 
facie discriminatory since the two rates were charged for 
identical services and facilities * * *. 10 

The charging of a higher rate to one group of shippers for 
services that are identical with the services performed for 
another group of shippers at a lower rate “is an undue and un¬ 
reasonable exaction” and is “in effect a penalty.” Svxiyne 
& Hoyt v. United States, 18 F. Supp. 25, 28 (3 Judge Court, 
D. C.), affirmed, 300 U. S. 297. The dual rate system under 
which a higher or penalty rate is charged to the shippers who 
do not give their business exclusively to a carrier is designed and 
intended to “keep shippers from patronizing other lines,” and 
is “violative of provisions of the Federal shipping act as con¬ 
stituting undue discrimination between shippers.” Eden Min¬ 
ing Co. v. Bluefields Fruit & S. S. Co., 1 U. S. S. B. 41. 4Ar-4o. 

*It is the purpose of Congress to insure equality of treatment for aU 
shippers by rail- {Union Pacific Railway v. Goodridge, 149 U. S. 6S0, 690-691; 
New Haven R. R. v. Interstate Com. Comm., 200 U. S. 361, 391; Chicago 
d Alton R. R. Co. v. Kirby, 225 U. S. 155, 166), and the “Shipping Act is a 
comprehensive measure bearing a relation to common carriers by water 
substantially the same as that borne by the Interstate Commerce Act to 
interstate common carriers by land.” United States Nav. Co. v. Cunard 
S. S. Co., 284 U. S. 474, 4S0-1S1. 

10 The case relates primarily to § 16 of the Shipping Act, and that section 
is not involved in the case at bar. 
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Under the Shipping Act all shippers are “entitled to have their 
shipments carried at the same rates as other patrons who re¬ 
ceived identical services/’ Id. at 45-46. “It is evident that 
the purpose of Congress in enacting these provisions of the 
statute was to impose upon common carriers within the purview 
thereof the duty of charging uniform rates to all shippers re¬ 
ceiving a similar transportation service/’ Id. at 45. 

To be sure, shippers may, if they choose, refrain from enter¬ 
ing into contracts with the Conference, but an argument based 
on that choice would overlook the fact that with the choice goes 
the penalty of higher rates. “Equality of treatment is not 
accorded the shipper merely by giving him the opportunity to 
enter into discriminating contracts in the same manner as 
offered to all shippers. * * * A difference in rates for identical 
services based solely upon whether or not the carrier secures 
the shipper’s entire patronage is prima facie discriminatory.” 
Contract Routing Restrictions, 2 U. S. M. C. 220, 226. 

This principle in the Shipping Act is not new, and the statute 
is, in general, declaratory of the common law. Burgess Bros. 
Co. v. Stewart, 187 N. Y. S. 873, 877,114 Misc. Rep. 673. The 
charging of higher rates for identical services to shippers of 
ocean freight who refuse to patronize a combination of carriers 
exclusively was recognized as an unlawful discrimination at 
common law. It was held in Menacho v. Ward, 27 Fed. 529, 
534 (S. D. N. Y.), that the “vice of the discrimination here is 
that it is calculated to coerce all those who have occasion to 
employ common carriers between New York and Cuba from 
employing such agencies as may offer. * * * Such discrimi¬ 
nation is not only unreasonable, but is odious.” This principle 
is generally recognized in the entire field of transportation. 
See, e. g., United States v. Illinois Cent. R. R., 263 U. S. 515, 
524; Atchison, T. & S. F. Ry. Co. v. State, 85 Okla. 223, 206 
P. 236, 239; Hines v. Wilmington & W. R. Co., 95 N. C. 434, 
446, 59 A. Rep. 250, 257-258; Houston & T. C. R’y. Co. v. 
Rust & Dinkins, 58 Tex. 98, 107; Kentucky Traction & Ter¬ 
minal Co. v. Murray, 176 Ky. 593, 195 S. W. 1119, 1120. Dis¬ 
crimination is the breach of the carrier’s duty to treat all 
shippers alike. Cox v. Pennsylvania R. Co., 240 Pa. 27, 87 A. 
581, 583. And “ ‘discrimination,’ in ordinary understanding 
and definition, is the act of treating differently; it is the anti- 
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thesis of advantage # * Hocking Valley Ry. Co. v. United 
States, 210 Fed. 735, 740 (C. A. 8), certiorari denied, 234 U. S. 
757. 

Giving a rebate or permitting a shipper to pay less than the 
rate exacted from another shipper is an unwarranted dis¬ 
crimination. United States v. Sunday Creek Co., 194 Fed. 
252, 254 (N. D. Ohio), affirmed, 210 Fed. 747 (C. A. 6), cer¬ 
tiorari denied, 234 U. S. 757. Inequality or discrimination in 
rates, in the field of transportation, is the basis of monopoly. 
Standard Oil Co. of Indiana v. United States, 164 Fed. 376,389 
(C. A. 7), certiorari denied, 212 U. S. 579. The dual rate sys¬ 
tem “is monopolistic in purpose.” Isbrandtsen Co. v. United 
States, 96F. Supp. 883,888, fn. 13 (3 Judge Court, S. D. N. Y.), 
affirmed, 342 U. S. 950. 

The Conference lines, in confederated form, have much 
greater power to coerce than mere individual action could 
achieve. The exclusive contract penalty rate system inevita¬ 
bly creates discrimination. The Shipping Act does hot permit 
some discriminatory methods, and outlaw others. In § 14 of 
the statute (46 U. S. C. § 812) all discriminating methods are 
proscribed, infra, pp. 21-23. The Congress has established a 
definite and unqualified rule. “The prohibition of discrimina¬ 
tion means * * * that no difference or distinction shall be 
made in rates that coerce the public to employ one competitor 
to the exclusion of another, or deprive one competitor of busi¬ 
ness which under freedom of selection by the public would be 
given to it, and thus create monopoly in favor of another com¬ 
petitor.” Intercoastal Investigation, 1 U. S. S. B. B. 400, 456. 
The dual rate or penalty system is manifestly a discriminating 
method, and as such is violative of § 14 of the Shipping Act. 

B. The charging of a penalty rate is an "unfair” method 

The Shipping Act prohibits “discriminating or unfair meth¬ 
ods” (46 U. S. C. § 812, emphasis supplied). Hence, it is a 
violation of the Act to use either method. The statutory terms 
are in the disjunctive, and the word “or” in a statutory pro¬ 
vision merits its normal disjunctive meaning whenever each 
alternative factor is complete in itself. Gay Union Corpora^ 
tion v. Wallace, 112 F. 2d 192, 196 (C. A. D. C.), certiorari 
denied, 310 U. S. 647; and 35 Ops. Atty. Gen. 47. But the dual 




rate or penalty system, approved by the Maritime Board in the 
case at bar, is a discriminating method and an unfair method 
within the meaning of § 14 of the Shipping Act. An unfair 
method is one which destroys “that equality of treatment be¬ 
tween shipper, which it was the primary purpose of the section 
[i. e. } § 17], and for that matter of the whole statute, to main¬ 
tain.” Prince Line v. American Paper Exports, 55 F. 2d 1053, 
1055 (C. A. 2). 

The purpose and effect of the dual rate or penalty system is 
to coerce shippers into giving their entire business to the Con¬ 
ference lines, and consequently lessen competition and create 
monopoly. Those factors are the attributes of a method of un¬ 
fair competition ( Carter Carburetor Corporation v. Federal 
Trade Com’n., 112 F. 2d 722,734 (C. A. 8); Allen B. Wrisley Co. 
v. Federal Trade Commission , 113 F. 2d 437,441 (C. A. 7)), and 
the term “unfair” method as used in § 14 of the Shipping Act 
is a term of wide and flexible concept which precludes any such 
business practice. Charging different rates “for equal service” 
is “a plain case of discrimination” ( Alabama G. S. R. Co. v. 
United States, 340 U. S. 216, 227), and it is an unfair method 
to engage in a discriminatory practice that is designed to 
coerce others and create monopoly. 

It is the purpose of the legislation to require carriers “to 
charge equal rates to all shippers” for equal service. 11 The re¬ 
port of the Alexander Committee reflects the pronounced view 
that all “discrimination between shippers in the matter of rates 
and cargo space * # * be absolutely prohibited * * *.” 12 The 

u H. R. Rep. No. 659, 64th Cong., 1st Sess., pp. 29-30; H. R. Doc. No. 805, 
63rd Cong., 2nd Sess., pp. 419-421. 

“ H. R. Doc. 805, 63rd Cong., 2nd Sess., p. 313. The Alexander report was 
prepared by the House Committee on the Merchant Marine and Fisheries 
pursuant to resolutions in the 62nd Congress (H. Res. 425, 587) and the 63rd 
Congress (H. Res. 205), and was submitted during the 63rd Congress in 
1914 (H. Doc. 805, 63rd Cong., 2nd Sess.). A bill largely carrying out the 
recommendations of the Report was introduced (H. R. 17328), but not 
passed. In the 64th Congress the bill was reintroduced in substantially the 
same form (H. R. 15455, 64th Cong., 1st Sess.) and the report of the Com¬ 
mittee recommending the bill quoted verbatim the recommendations of the 
Alexander report, and stated that the bill had been framed in large part 
upon the basis of its recommendations. H. R. Rep. No. 659, 64th Cong., 1st 
Sess., p. 27. The Senate Committee also adopted the recommendations of 
the Alexander report. S. Rep. No. 689, 64th Cong., 1st Sess. 
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purpose of Congress is a dominant factor in determining the 
meaning of a statute ( United States v. C. I. 0., 335 U. S. 106, 
112), and the legislative purpose revealed in the explicit terms 
of § 14 of the Shipping Act and in its legislative history is to 
proscribe any practice or method which destroys equality of 
treatment between shippers, and any such arrangement which, 
by its terms, creates inequality of treatment between shippers 
is an unfair method that is condemned by the statute. 

C All unfair or discriminatory methods are proscribed by the statute, and 

not merely those unfair or discriminatory methods which the Board may 

regard as “unjust” or “unreasonable” 

The prohibitions in § 14 of the Shipping Act are emphatic 
and without exception, i. e., a common carrier by water must 
not “[retaliate against any shipper by refusing, or threaten¬ 
ing to refuse, space accommodations when such are available, 
or resort to other discriminating or unfair methods, because 
such shipper has patronized any other carrier * # *” (46 
U. S. C. § 812). The statute does not authorize the Board to 
decide whether a discriminating or unfair method is “unrea¬ 
sonable” or “unjust.” Nothing is said in the statute to limit 
its proscriptive scope to the methods which are regarded by 
the Board as being “unjust or unreasonable.” Congress used 
language of broad and emphatic import, and no basis exists 
for an interpolative change in the statutory command. The 
regulatory authority of an agency cannot be extended beyond 
the terms set forth by Congress {Federal Trade Comm. v. 
Raladam Co., 283 U. S. 643, 648), and an agency cannot, by 
administrative practice, finally decide the limits of its statu¬ 
tory power. Social Security Board v. Nierotko, 327 U. S. 358, 
369-370; Davies Warehouse Company v. Bowles, 321 U. S. 
144, 156. 

To be sure, the statute provides that the Board may, under 
some circumstances, approve contracts, plans, or arrangements 
submitted by a Conference, but the specific terms in the statute 
prevail over the general. Specifically, the statute prohibits 
any agreement, understanding, or other arrangement which 
constitutes a retaliation or other discriminatory or unfair prac¬ 
tice because a shipper has patronized another carrier. The 
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Board is required by § 15 of the Shipping Act to disapprove 
any agreement, understanding, or other arrangement that is 
“in violation of this Act” (46 U. S. C. § 814). The general 
language of a statute cannot be held to authorize action that 
is specifically prohibited by the Act. MacEvoy Co. v. United 
States, 322 U. S. 102,107; Ginsberg & Sons v. Popkin, 285 U. S. 
204, 208. A regulatory agency cannot do in gross what it has 
no power to do in detail ( Campbell v. Galeno Chemical Co., 
281 U. S. 599, 609-610), and administrative action, which “op¬ 
erates to create a rule out of harmony with the statute, is a 
mere nullity” ( Manhattan Co. v. Commissioner, 297 U. S. 
129, 134). 

Although the plain words and meaning of the statute cannot 
be overcome by legislative history ( Packard Co. v. Labor Board, 
330 U. S. 485, 492; Ex parte Collett, 337 U. S. 55, 61), none¬ 
theless assuming, arguendo, that legislative history is relevant 
or necessary in the resolution of the issues in this case, the legis¬ 
lative history reveals definitely and without exception the con¬ 
viction by Congress that the Board has no latitude or discretion 
with respect to discriminatory or unfair methods that are pro¬ 
hibited by § 14 of the Act. That the drafters of the Act did 
not intend “discriminating,” as used in § 14, to be construed as 
only “unjustly” or “unreasonably” discriminating—and that 
they recognized that it could make a difference whether such 
qualifying words were added—is shown by the use of the two 
phrases “discriminating or unfair” and “unjustly discrimina¬ 
tory or unfair” in respective bills introduced in Congress by 
Chairman Alexander. When the Shipping Act bill (H. R. 
17328) was first introduced in the 63d Congress by Chairman 
Alexander, 13 the section of the bill which corresponds with § 14 
of the Act had the phrase “discriminating or unfair” just as 
it appears in § 14 of the statute as enacted by Congress. Also 
§ 3 of that bill which corresponds with § 15 of the Shipping 
Act referred to agreements which are “discriminating or un¬ 
fair” as between shippers. It is significant that later in the 
64th Congress when Chairman Alexander introduced H. R. 
15455— i. e., the bill which became the Shipping Act—the 

“ H. R. 17328, 63d Cong., 2d Sess. 
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phrase “discriminating or unfair” in § 3 of H. R. 17328, 63d 
Cong., 2d Sess., had been changed in H. R. 15455, 64th Cong., 
1st Sess., to “unjustly discriminatory or unfair.” The phrase 
“discriminating or unfair” in the section of H. R. 17328, 63d 
Cong., 2d Sess., which became § 14 of the Shipping Act was, 
however, unchanged in H. R. 15455. The conclusion is in¬ 
escapable that had the Alexander Committee wanted to insert 
the qualification “unjust” into § 14 of the Shipping Act it 
would have done so at the same time. Cf. Baltimore & 0. R. 
Co. v. United States, 22 F. Supp. 533,538 (3 Judge Court, N. D. 
N. Y.). The debates in Congress also reveal the legislative 
purpose “to enable an independent ship-owner to carry on his 
business without having the Shipping trust drive him out by 
discriminatory and unfair practices” (53 Cong. Rec. 8087). 

D. The Board’s order is also invalid because of the failure to hold a hearing 
prior to the issuance of the order 

Section 15 of the Shipping Act (46 U. S. C. § 814) requires 
all carriers and persons subject to the Act to file with the Board 
every agreement, understanding, conference, or other arrange¬ 
ment “fixing or regulating transportation rates or fares; giving 
or receiving special rates, accommodations, or other special 
privileges or advantages; controlling, regulating, preventing, 
or destroying competition; * # * or in any manner providing 
for an exclusive, preferential, or cooperative working arrange¬ 
ment.” The Board is required to “disapprove, cancel, or 
modify any agreement, or any modification or cancellation 
thereof, whether or not previously approved by it, that it finds 
to be unjustly discriminatory or unfair as between carriers, 
shippers, exporters, importers, or ports, or between exporters 
from the United States and their foreign competitors or to 
operate to the detriment of the commerce of the United States, 
or to be in violation of this Act, and shall approve all other 
agreements, modifications, or cancellations” (46 U. S. C. § 814, 
emphasis supplied). 

The Board gave no approval to the Conference to institute 
a dual rate system prior to the order of the Board now under 
review. The Conference Agreement previously approved by 
the Board (J. A. 146-162) contains no reference to a dual rate 




24 


system. The dual rate or penalty system is such a drastic and 
noteworthy system of rate making that the Board’s prior ap¬ 
proval of the use of the system cannot be implied from its 
approval of the general language in the Conference Agreement 
with respect to the establishment of rates. The Board is com¬ 
pelled to disapprove all Conference Agreements providing for 
dual rates, supra, pp. 16-23. But assuming, arguendo, that 
every dual rate system is not illegal, the Board may approve a 
dual rate system only if it finds that it is not “unjustly discrimi¬ 
natory or unfair,” that it does not “operate to the detriment 
of the commerce of the United States,” and that it is not in 
violation of any other section of the Act (46 U. S. C. § 814). 
Manifestly the Board cannot make such a determination before 
the specific dual rate system is proposed. In this case, the 
Board’s order of January 21, 1953, is the first order containing 
the requisite findings approving the dual rate system proposed 
by the Conference. But the Board’s order of January 21,1953, 
was issued without a hearing, and, therefore, is invalid. 

Although we have shown, supra, pp. 16-23, that the Board’s 
order is invalid because the dual rate or penalty system is, by 
its terms, a discriminatory or unfair method and, therefore, 
prohibited by § 14 of the Shipping Act, nonetheless assuming, 
arguendo, that all dual rate systems are not in those respects 
illegal, the Board’s order, approving the Conference plan, may 
be issued—if the Board has discretion or latitude in this re¬ 
gard—only on the basis of a hearing. No hearing was held, 
but the Board’s order contains the findings required by § 15 of 
the statute. The hearing to be held by the Board does not 
relate to the period for which approval has been given, viz., 
from January 23,1953, to the date of the post-hearing decision. 
The hearing is, therefore, bound to be barren insofar as the 
period in controversy is concerned. Cf. Ashbacker Radio Co. 
v. Federal Communications Comm’n., 326 U. S. 327, 330. In 
fact, the hearing is not for the purpose of arriving at a decision 
for this period; the order or decision has already been made 
for this period. 

The right to a hearing has been characterized as one of the 
“rudiments of fair play” ( Chicago, MU. & St. P. Ry. Co. v. Polt, 
232 U. S. 165,168; Ohio Bell Tel. Co. v. Comm’n, 301 U. S. 292, 


304), and that minimal requirement is applicable with respect 
to administrative action under § 15 of the Shipping Act. 
Isbrandtsen Co. v. United States, 81 F. Supp. 544, 546 (3 Judge 
Court, S. D. N. Y.), appeal dismissed, 336 U. S. 941. It has 
been said that an administrative agency has, in a situation sim¬ 
ilar to this, a duty to investigate all of the pertinent facts and 
see that they are adduced at the hearing in order that its deci¬ 
sion may be based on a complete or representative record. 
Isbrandtsen Co. v. United States, 96 F. Supp. 883,892 (3 Judge 
Court, S. D. N. Y.), affirmed, 342 U. S. 950. The Board’s order, 
in a proceeding under § 15 of the Shipping Act, may be set aside 
on judicial review if a specific finding, supported by the evi¬ 
dence adduced at a public hearing, of a constitutive fact is 
inconsistent with the finding of an ultimate fact. Id. at 
888-889. 

The Board’s order of January 21 was not based on the record 
of a hearing. The findings have no evidentiary foundation; 
and insofar as a basis is asserted for the findings, the findings 
are not warranted by the alleged basis. The failure to hold a 
hearing prior to the issuance of the order constitutes adequate 
ground on which to enjoin, set aside, and suspend the Board’s 
order. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the order of the Federal Maritime Board dated January 21, 
1953, should be enjoined, set aside, and suspended. 

Neil Brooks, 

Associate Solicitor, 
Donald A. Campbell, 

Attorney, 

U. S. Department of Agriculture. 
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IN THE 


United States Cout of Appeals 

For the District of Columbia Circuit 


No. 11,679 


Isbrandtsen Company, Inc., Petitioner, 


v. 

United States of America and Federal Maritime Board, 

Respondents, 

Japan-Atlantic and Gulf Freight Conference et al., and 
Ezra Taft Benson, Secretary of Agriculture of the 
United States, Interveners. 


On Petition for Review of an Order of the Federal Maritime 

Board 


REPLY BRIEF FOR PETITIONER 


This Reply Brief by Petitioner, Isbrandtsen Company, 
Inc., is addressed both to the briefs of Respondent, the 
Federal Maritime Board and Intervenor, the Japan- 
Atlantic and Gulf Freight Conference. The contentions 
advanced in these briefs have been generally met in Peti¬ 
tioner’s original brief, so that only the following comments 
are required. 

L A DISPUTE OVER FACTS UNDERSCORES THE NECESSITY FOR 

A PRIOR BOARD HEARING 

The pivotal question in this proceeding is whether Peti¬ 
tioner shall be accorded a hearing before effectuation of 
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a dual rate system in the Japan-Atlantic trade. 1 It is the 
essence of such a hearing that contending statements of 
alleged fact be tested in the crucible of full adversary pro¬ 
ceedings. No where is the need for such a testing more 
clearly demonstrated than in the “Statement of the Case” 
in the Conference brief. 

1. While theoretically posited upon “a pure and simple 
factual statement” (Conf. Br., p. 7), the brief contains some 
“pure and simple” misstatements of fact. Thus, the brief 
states that “over the same period [June 1947-September 
1953] Isbrandtsen had increased the frequency of its sail¬ 
ings from one to three per month” (Id. p. 3). The record 
shows that throughout the period involved in this case and 
for a number of years prior thereto, Petitioner has main¬ 
tained regularly scheduled bi-weekly sailings in the Japan- 
Atlantic trade (R. 90). The record establishes that the 
Conference vessels increased their sailings from an aver¬ 
age of eight per month for the first three months of 1950 
to an average of 19 per month for the three months pre¬ 
ceding September 30, 1952 (R. 41). A hearing may well 
show that the Conference complaint respecting the dilution 
of tonnage carried by Conference vessels (Conf. Br., p. 3) 
resulted from this increase in Conference sailings and not, 
as is alleged, from the competition of Isbrandtsen. 

2. By the same token, after repeatedly insinuating that 
Petitioner was engaged in rate practices that are slyly 
characterized as illicit (Conf. Br., pp. 2, 8-9), the brief ad¬ 
verts to the prediction of the Conference that the Japan- 
Atlantic trade “was imminently threatened with a rate war 
. . . unless the contract system could be promptly put into 
effect” (Conf. Br., p. 11). Having whetted interest in the 
accuracy of this Cassandra-like prophesy, the Conference 
brief disappoints by piously disclaiming the right to ex- 

i All of the parties except the Board agree that this question is before 
the Court. See Statement of Questions Presented, Conference Brief, Ques¬ 
tion No. 3; Ibid., Brief for United States, Question No. 3(b); Ibid., Brief 
for Department of Agriculture, Question No. 3; IbicL, Brief for Petitioner. 
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amine the ensuing events: “Propriety draws the curtain at 
the date of January 21,1953, and we cannot, therefore, dis¬ 
cuss whether the Conference was correct in this prognosis.’’ 
(Conf. Br., p. 11). 

But this Court can scarcely be urged to close its mind 
to facts of record on file in this action. The Conference mo¬ 
tion to stay the interlocutory injunction pending determin¬ 
ation of a petition for certiorari starkly reveals that after 
this Court had sought to preserve the status quo, the Con¬ 
ference deliberately instituted a rate war in an effort to 
upset that status quo. 2 This is, indeed, a remarkable twist 
on the old Cassandra device; at least the Greeks allowed the 
ancient gods to fulfill Cassandra prophesy. 

A hearing may well reveal the absence of any foundation 
for a rate war other than the Conference’s own threats, 
which are designed to force the courts and the Board to 
yield to the Conference drive to monopolize this trade. As 
counsel for the Board characterized the record in a similar 
dual rate inquiry in the North Atlantic trade. 

“It would seem extraordinary that independent car¬ 
riers who have not initiated or practiced destructive 
methods so far as this record shows should be sacri¬ 
ficed to a conference whose own members threaten rate 
wars.” 3 * * * * 8 

2 The Affidavit of Phillip E. McIntyre, filed by the Conference in rapport 

of the motion for a stay revealed (p. 2) that the Conference 

“took action at a Conference meeting held in Tokyo on March 12, 1953, 

to open the rates on ten important commodities. . . The opening of the 
rates on these ten commodities was almost immediately followed by a 
rapid downward spiral of freight charges.” 

The suggestion that failure to install a contract system will inevitably result 
in a rate war (Conf. Br., p. 8) is undermined by Intervenor’s own state¬ 
ments. On two previous occasions, October 1950 and September 1952, the 

Conference announced its intention to install the system in this trade (Id., 
p. 3), accompanied by the usual fanfare as to rate wars, instability, and the 
like. In both instances the Conference was restrained by the Board from 
putting the system into effect, and in neither instance was there a disruption 
in existing rate structures. 

8 Brief for Board counsel, Docket 724, In the Matter of Contract Kates, 
North Atlantic Continental Freight Conference, 4 F.M.B., submitted March 
23, 1953, at p. 71, after referring to testimony in hearings of Conference 
representatives that a rate war was inevitable if the Conference was not 
granted permission to institute the contract system. 
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3. In the same vein, the Conference invites the Court’s 
attention to two earlier Board investigations into the rate 
practices of various carriers, including Petitioner (Conf., 
Br. pp. 8-9). The Conference brief suggests that the Board 
has condemned a practice of setting rates fractionally under 
Conference tariffs, but the truth is that in the two proceed¬ 
ings referred to, the Board issued no orders with regard 
to such rate practices. The absence of Board orders in such 
cases should be contrasted with the Board’s order in Docket 
No. 561, 2 U.S.M.C. 426 (1940), which specifically con¬ 
demned certain illicit rate practices by Conference mem¬ 
bers in the trade involved here. 4 

The resolution of factual disputes such as these is, of 
course, not necessary to a decision of the issue now before 
this Court. Such factual controversies, however, do under¬ 
score the necessity for a prior Board hearing. 

IL PRECEDENT REQUIRES A PRIOR HEARING 

The Board studiously avoids any reference whatever to 
a leading decision in this field, Isbrandtsenv. Untied States, 
81 F. Supp. 544 (S.D.N.Y., 1948). The burden of that case 
is that an exclusive patronage contract/non-contract system 
cannot be effectuated until after a hearing, even where the 
organic conference agreement specifically authorizes such 
a system (see pp. 6-7, infra). In a suit by Isbrandtsen to 

* In the coarse of its opinion in that case, the Board found: 

“We conclude and decide that each of respondents, namely American 
President Lines, Ltd., Kawasaki Kisen Kabushiki Kaisha, Kokusai Kisen 
Kabushiki Kaisha, Mitsui Bussan Kaisha, A. P. Moller, Nippon Yusen 
Kaisya, Osaka Svosen Kaisya, Wilhelm Wilhelmsen and Yamashita Kisen 
Kabushiki Kaisha, is shown upon the record in this proceeding to allow 
persons to obtain transportation for property at less than the regular 
rates and charges currently established and enforced by it by means of 
false billing, in violation of section 16 ‘Second’ of the Shipping Act, 
1916, as amended; to give undue and unreasonable preference to partic¬ 
ular persons and to subject particular persons to undue and unreasonable 
prejudice, in violation of section 16 ‘First’ of that act, as amended; and 
to charge and collect rates and charges which are unjustly discriminatory 
between shippers, in violation of section 17 of that act, as amended. 
An order will be issued requiring respondents to cease and desist from 
the aforesaid violations.” 

Continuance of such underhanded practices may well account for the current 
unsettled character of Conference rate practices (R. 97-98). 


I 
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* 4 enjoin and set aside as much of the orders of the United 
States Maritime Commission approving conference agree¬ 
ments as authorized imposition by steamship carriers of 
contract and non-contract rates’’ (81 F. Supp. at 544), a 
three-judge statutory court declared in awarding the in¬ 
junction : 

4 4 We are all in agreement that a temporary injunc¬ 
tion should issue to maintain the status quo pending 
further proceedings to adjudicate the legality of the 
Conference agreements and the action contemplated 
pursuant thereto. 

• • • 

44 ... We should not at this stage pass on the validity 
of the agreements before the Commission, in accord¬ 
ance with its established procedure, has had an oppor¬ 
tunity to pass thereon in an adversary proceeding.” 
(81 F. Supp. at 546). (Emphasis supplied throughout) 

An appeal as of right by the Conference under the Urgent 
Deficiencies Act was dismissed by the Supreme Court, 336 
U. S. 941 (1949). Isbrandtsen v. United States, therefore, 
establishes Petitioner’s right to a prior hearing. 

m. THE BOARD DID NOT APPROVE THE EXCLUSIVE PATRON¬ 
AGE SYSTEM WHEN IT APPROVED THE ORGANIC CONFER¬ 
ENCE AGREEMENT 

Mindful that agreements fixing rates are lawful under 
Section 15 of the Shipping Act 4 4 only when and as long as 
approved”, the Board maintains that 44 approval of the or¬ 
ganic conference agreement 5 confers a 4 scope of authority’ 
within which the carriers may lawfully act in concert with¬ 
out specific Board approval of each act.” (Board Br., p. 19)^ 
It is argued that 44 the Board’s approval of the basic agree¬ 
ment to fix lawful rates operates as a grant of authority to 

5 To be borne in mind are the distinctions between (1) the organic or basic 
conference agreement (JA 146) which authorizes carriers to fix rates with 
immunity from prosecution under the anti-trust laws; (2) a provision in a 
conference agreement generally authorizing contract/non-contract rates; and 
(3) the precise amount of the spread or differential between specific dual 
rates. See Brief for Petitioner, p. 12. 
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fix rates, including dual rates or other differentially fixed 
rates, so long as they are not unjustly discriminatory or 
otherwise unlawful” (Board Br., p. 23). In other words, 
the Board contends that when it approved the “organic 
conference agreement,” it also approved the contract 
system. 6 

The short answer is that the “organic conference agree¬ 
ment” did not confer authority to fix dual rates. The Board 
itself recognizes that “the Conference in the instant case 
can lawfully initiate dual rates only if such an action falls 
within the framework of the activities agreed to in the 
basic conference agreement” (Board Br., p. 21). Unlike 
organic conference agreements operative in other trades, 
the agreement here contains no provision that the “confer¬ 
ence may provide specific contract and non-contract rates”. 
Compare Isbrandtsen Co. v. United States, 81 F. Supp. at 
545. The Board relies (Board Br., pp. 21-22) for the “scope 
of authority” upon Article 1 of the conference agreement 
which provides that “This agreement covers the establish¬ 
ment, regulation and maintenance of agreed rates and 
charges” in vessels owned and operated by conference 
members in this trade. (JA 147). But this general rate 
making power is qualified by Article 5 which provides that 
“There shall be no undue preference or advantages nor 
unjust or unreasonable discrimination nor unfair practices 
against any consignor or consignee by any of the parties 
hereto” (JA 149) and by Article 7 which forbids the “giv¬ 
ing or receiving of special rates or other special privileges 
or advantages not offered to all shippers shipping under 
similar conditions” (JA 150). In providing for different 
rates for the same kind of cargo to shippers identically sit¬ 
uated on the sole consideration that the shipper not patron- 

«The conference insists that it “did not file its Statement [proposing to 
establish contract/non-contract rates (JA 6)] as an agreement and that it 
never asked the Board for an approval” (Conf. Br., p. 14). The contention 
is irrelevant. This proceeding was brought to review Board action respect¬ 
ing the Statement and not the Statement itself. The Statement itself is not 
an agreement, bnt it does evidence or reflect an agreement among conference 
members to charge dual rates, and it is this agreement which requires Board 
approval See Brief for Petitioner, pp. 20-24. 
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ize any non-conference carrier, the proposed dnal rate sys¬ 
tem confers an “undue preference”, unreasonably discrimi¬ 
nates, and gives a special privilege or advantage to some 
shippers in derogation of the conference agreement. It fol¬ 
lows that in approving the organic conference agreement 
the Board did not authorize the dual rate system, and that 
permission, if ever accorded, was granted by the order of 
January 21,1953 (JA 144) which is the target of this Peti¬ 
tion for Review. 

Even if it be assumed, arguendo, that the organic con¬ 
ference agreement impliedly authorized dual rates, the 
Board’s position is not enhanced. The Board manifestly 
could not have approved the proposed 9*4 percent spread or 
differential between the contract and non-contract rates 
when it last sanctioned the organic agreement on August 
27, 1952 (JA 146) for the Board did not receive notice of 
the differential until the conference filed its Statement on 
December 24,1952 (JA 6). The Board asserts (Br. pp. 21- 
23) that 

“Like other differentially fixed rates, dual rates will 
be found lawful where there is a need for them and the 
differential between the rates is supported by valid 
transportation considerations—in short, they are not 
‘unjustly discriminatory’ or otherwise unlawful, where, 
upon consideration of fundamental transportation 
factors, i.e., cost or value of service, the effect of un¬ 
checked competition and the need for stability of 
rates, the Board can properly find the use of dual 
rates to be justified, and the differential to be 
reasonable.” 7 


T Presumably Board counsel was referring here to the requirement of equal¬ 
ity of rates which Mr. Justice Brandeis announced as the basic ingredient of 
the transportation standard in United States v. Illinois Central BJ£., 263 
TT.S. 515, 524 (1924): 

“Self-interest of the carrier may not override the requirement of equal¬ 
ity in rates. * * # To bring a difference in rates within the prohibition 
of Section 3, it must be shown that the discrimination practiced is un¬ 
just when measured by the transportation standard. In other words, 
the difference in rates cannot be held illegal, unless it is shown that it 
is not justified by the cost of the respective services, by their values, 
or by other transportation conditions. * ’ 
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In approving the organic conference agreement the Board 
could not have found that the differential was “not unjust¬ 
ly discriminatory or otherwise unlawful” or that it was 
justified by “cost or value of service”, simply because the 
Board did not then know what the differential was. The 
Board cannot be heard to argue that it bestowed a “scope 
of authority” to set any differential which the conference 
might agree upon for the reason that “dual rate provisions 
which authorize arbitrary differentials are obviously not 
reasonable” and “provisions which permit such rates are 
invalid”. 8 Isbrandtsen v. United States, 96 F. Supp. 883 
(S.D.N.Y., 1951), aff’d. 342 TJ.S. 950 (1953). 

Consequently, even Board approval of an organic con¬ 
ference agreement which explicitly authorizes dual rates 
would not of itself permit the Conference to institute the 
system; the Board must also first approve the precise differ¬ 
ential. An appeal from approval of an organic conference 
agreement which explicitly authorized dual rates but did 
not recite the differential would be challenged as premature, 
because there would be no certainty that the Conference 
would ever initiate the system, nor would the reviewing 
court have before it a record from which it could determine 
the validity of the differential. A fortiori, where the au¬ 
thority to employ dual rates can only be implied from the 
organic conference agreement which contains no reference 
whatever to the spread or differential, it can not tenably be 
maintained that the Board has approved the particular 
system of dual rates here challenged. 

In sum, a dual rate system is not lawful before the Board 
has approved the differential, which is the pith of the sys¬ 
tem. And such approval cannot be accorded without entry 
of appropriate findings which can be made only after a fair 
hearing. Brief for Petitioner, pp. 24 et seq. 

8 The Board itself has stated that even where a basic conference agreement 
contains express language authorizing the contract system ‘‘such authority 
is clearly limited to permission for a lawful system only.” F.M.B. Docket 
724, 4 F.M.B. 98. 
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IV. THE BOARD ORDER IS REVIEW ABLE 

The Board relies heavily upon Mallory Coal Co. v. Na¬ 
tional Bituminous Coal Commission, 99 F. 2d 399 (App. 
D. C., 1938) for the argument that “even a significant im¬ 
pact upon the respective positions of the parties resulting 
from an agency order” does not suffice for reviewability 
(Board Br., pp. 38, 41). But that portion of the Mallory 
opinion holding the agency order non-reviewable was re¬ 
versed by the Supreme Court in a related proceeding, Utah 
Fuel Co. v. National Bituminous Coal Commission , 306 TJ. S* 
56 (1939). The Supreme Court stated in terms singularly 
appropriate to this case: 

“Considering the circumstances here alleged, the great 
and obvious damage which might be suffered, the im¬ 
portance of the rights asserted, and the lack of any 
other remedy, we think complainants could properly 
ask relief in equity.” (306 U.S. at p. 60). 

The Board retreats to Myers v. Bethlehem Shipbuilding 
Corp., 303 U.S. 41 (1938) in arguing against “judicial in¬ 
tervention” in administrative proceedings. (Board Br., p. 
38). But in the Myers case, petitioners sought to enjoin 
an administrative hearing; here Petitioner seeks to com¬ 
pel the agency to grant a hearing. Far from constituting 
judicial “intervention” or disruption of the administrative 
process, precisely such relief is contemplated by Section 7 
of the Hobbs Act, 5 U.S.C. 1037, which provides that 

“Where the agency has held no hearing prior to the 
taking of the action of which review is sought by the 
petition, the court of appeals shall determine whether 
a hearing is required by law. After such determina¬ 
tion, the court shall (1) where a hearing is required by 
law, remand the proceedings to the agency for the p'ur - 
pose of holding a hearing.” 
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V. THE DUAL RATE, EXCLUSIVE PATRONAGE SYSTEM IS 

ILLEGAL PER SE 

The United States and the Department of Agriculture 
urge the Court to declare the dual rate, exclusive patronage 
system illegal per se under the Shipping Act. By conclud¬ 
ing that the Board order was void for failure to accord a 
prior hearing, this Court can avoid reaching that issue, but 
a decision adverse to Petitioner, thereby permitting the 
system to become effective, necessarily will require a judg¬ 
ment that the system is not forbidden by the statute. 

The Board can approve only 44 such agreements as it does 
not find” to be in violation of the Shipping Act. United 
States Navigation Co. v. Cunard, 50 F. 2d 83, 88 (2nd Cir., 
1931), aff’d. 284 U. S. 474 (1932). Petitioner submits that 
the dual rate system is forbidden by Sections 14,16 and 17, 
46 U. S. C. 812, 815 and 816, and that the Board lacks juris¬ 
diction to approve any such system. 

(1) The System. Is Forbidden by Section 14 

Section 14(3), 46 U.S.C. 812, forbids any carrier “di¬ 
rectly or indirectly” to 

4 4 Retaliate against any shipper by refusing, or threat¬ 
ening to refuse, space accommodations when such are 
available, or resort to other discriminating or unfair 
methods , because such shipper ha$ patronized any 
other carrier , or has filed a complaint charging unfair 
treatment, or for any other reason.” 

It *s almost a work of pure supererogation to argue 
the application of this section to the facts of this case. 
The contract system is admittedly intended to facilitate a 
conference monopoly (See Brief for Petitioner, p. 13, fn. 
8) by charging a higher rate, i.e., discriminating against a 
shipper who patronizes any non-conference carrier. There 
is retaliation against shippers who refuse to agree not to 
patronize Isbrandtsen and against shippers who execute 
and thereafter disregard the agreement: both are charged 
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higher tariffs because of shipments on non-conference 
lines. 9 

A comparison of the report of the Alexander Commit¬ 
tee, 10 which conducted the investigation leading to the 
passage of the Act, with the statutory prohibitions in Sec¬ 
tion 14 compels the conclusion that the Committee and 
Congress intended to outlaw every type of conference ac¬ 
tivity that might possess utility for eliminating independ¬ 
ent competition. In its discussion of the subject “Meet¬ 
ing the Competition of Lines Outside the Conference,” the 
Committee set forth various methods utilized by confer¬ 
ences to accomplish this purpose: 

a) the deferred rebate system (p. 287); 

b) collective competition against a single carrier 
through the use of fighting ships (p. 289); 

c) the use of contracts, either jointly or individually 
by conference members, which provided preferen¬ 
tial rates in exchange for the shipper's agreement 
not to patronize another carrier (p. 290); and 

d) the use of contracts providing preferential rates 
based on the volume of shipments (p. 291). 

The specific practices outlawed as crimes in Section 
14 of the Act are patterned precisely, both in substance 
and sequence, after the Committee's enumeration of de¬ 
vices to eliminate competition. 

a) deferred rebates are barred by subsection (1); 

b) use of the fighting ship is outlawed in subsection 

( 2 ); 

c) discrimination against a shipper for patronizing 
a non-conference carrier is prohibited in subsection 
(3); and 

d) unjust discrimination based on volume of ship¬ 
ments is forbidden in subsection (4). 

®In Swayne # Hoyt Ltd. v. United States, 300 TLS. 297 (1937), the 
predecessor to the Board found that the “real purpose’’ of a dual rate system 
is “to prevent shippers from using the lines of other carriers and to dis¬ 
courage all others from attempting to engage” in the trade in question. Id. 
at p. 300. 

10 Investigation of Shipping Combinations, House Committee on Merchant 
Marine and Fisheries, H.B. Doc. 805, 63d Cong., 2d Sess., p. 287. 






The close correlation between Report and Statute makes 
plain that Congress adopted a regulatory scheme dealing 
with each of the devices presented to the Committee as 
methods for eliminating non-conference competition. By 
Subsection 3, Congress sought to strike down every dis¬ 
criminatory mechanism designed to retaliate against a 
shipper who patronized any other carrier. 

(2) The System Violates Sections 16 and 17 

In providing for different rates for identical transpor¬ 
tation service, the dual-rate system offends Section 16, 
46 U.S.C. 815, which makes it “unlawful” for any carrier 
4 ‘to make or give any undue or unreasonable preference 
or advantage to any particular person, locality, or de¬ 
scription of traffic in any respect whatsoever, or to subject 
any particular person, locality, or description of traffic to 
any undue or unreasonable prejudice or disadvantage in 
any respect whatsoever.” The system likewise violates 
Section 17, 46 U.S.C. 816, which provides that no common 
carrier “shall demand, charge, or collect any rate, fare, 
or charge, which is unjustly discriminatory between 
shippers. ..” 

The precise type of differential involved here was con¬ 
demned in Swayne <& Hoyt v. United States, 300 U.S. 297, 
303 (1937), as “prima facie discriminatory since the two 
rates were charged for identical services and facilities.” 
Charging equally situated shippers different rates violates 
the most basic principles of common-carrier rate making. 
As the Supreme Court observed in Alabama Great South¬ 
ern R. Co. v. United States, 340 U.S. 216, 227 (1951): 

“. . . [T]he Commission had fixed a rate for trans¬ 
portation of wheat east by rail from Chicago at a rate 
higher if it arrived in Chicago by barge than if by 


rail or lake. This was a plain case of discrimination. 
There were different rates provided for equal service 
without any showing that any additional service was 
rendered for the additional charge.” 

(3) The Dual Rale System Has Not Been Judicially Approved 

The Conference attempt (Conf. Br. pp. 29-33) to wring 
judicial approval of the dual rate system out of three Su¬ 
preme Court decisions— United States Navigation Co. Inc. 
v. Cunard Steamship Co. Ltd., 284 U.S. 474 (1932); Swayne 
& Hoyt Ltd. v. United States, 300 U.S. 297 (1937), and Far 
East Conference v. United States, 342 U. S. 570 (1952)— 
will not withstand the slightest analyses. 

The Cunard and Far East cases merely decided that a 
complaint challenging validity of a dual rate system must 
be presented to the Board before judicial relief is in¬ 
voked. In Cunard, suit was brought in a district court un¬ 
der the anti-trust laws to enjoin the system. The Supreme 
Court sustained dismissal of the complaint, saying “the 
matter ... is within the exclusive preliminary jurisdiction 
of the Shipping Board” (284 U.S. at 485) and a court 
should not “take jurisdiction in advance” of a Board hear¬ 
ing. In the Far East case, where the facts were identical 
with Cunard, except that suit was brought in a district 
court by the United States and not by a privately-owned 
carrier, the Court concluded that “We see no reason to de¬ 
part from United States Navigation Co. v. Cunard Steam¬ 
ship . . .That case answers our problem.” (342 U.S. at p. 
573). In Swayne & Hoyt, supra, suit was brought by the 
conference to reverse an order setting aside a dual rate 
system as “unduly prejudicial”. The Court held merely 
that the evidence supported the administrative determina- 
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tion “that the discrimination was unreasonable”. In short, 
the dual rate system has never been judicially sustained. 
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